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In Memory Of 





Ep Huccins SMITH 


THIS ISSUE IS DEDICATED TO THE MEMORY OF 
ED HUGGINS SMITH, THE EDITOR OF THIS 
PUBLICATION FROM ITS INCEPTION 
IN 1936 UNTIL HIS DEATH 





Ed Huggins Smith 


(The following biographical sketch of Mr. Smith was prepared 


by John E. Richardson of Glasgow. 


Ed Huggins Smith, 69, prominent 
Glasgow attorney for forty years, city 
judge, and editor of the Kentucky 
State Bar Journal, died Tuesday 
night, July 17, at about 8:30 o’clock, 
from a heart ailment at the Howard 
Clinic, Glasgow, Kentucky. 

Judge Smith had been in ill health 
for about four months, but had con- 
tinued to preside over his court and 
was on the bench for cases heard on 
the date of his death. He suffered a 
heart attack, but failed to rally as he 
had on previous occasions. 

Born November 27, 1881, he was 
a native of Texas but had been iden- 
tified with Glasgow and Barren Coun- 
ty most of his life. He was a son of 
the late William Basil and Annie L. 
Huggins Smith, both Barren County 
natives. 

As a child he returned to Glasgow 
with his parents and received his early 
schooling here. He was graduated 
from the Kentucky Military Institute 
in 1901, attended the University of 
Michigan and was graduated from 
Yaie University Law School in 1905. 

Following his graduation from 
Yale, Judge Smith moved to the Mid- 
west in a section then known as the 
Indian Territory but now a part of 
Oklahoma. He began his law prac- 


Editor) 


tice there and helped to organize 
County, Oklahoma, and 
served as its first county attorney, 


Ottawa 


He returned to Glasgow in 191] 
and had been an active and prominent 
member of the Glasgow Bar since that 
time. Recognized as an astute stu- 
dent of the law, he had served as a 
special circuit court judge in a num- 
ber of cases throughout Kentucky 
and presided over the famed vote 
fraud case in Harlan County. 

Possessed of a brilliant and an- 
alytical mind, he was devoted to jus- 
tice and truth and the proper use of 
the courts to attain those ends. Per- 
sonally he was known for his in- 
tegrity and for a friendly charm 
which had won him devotees every- 
where. 

Since his return to Glasgow in 1911 
he has been an active and prominent 
member of the Kentucky State Bar 
Association. When the Association 
decided to publish a Kentucky State 
Bar Journal about fifteen years ago, 
he was appointed as its editor and 
was the only editor of the /ournal 
from that time until his death. As the 
Bar Association never had published 
a journal, he had the responsibility 
for its formation in its infancy which 
began as a small pamphlet. Through 
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his untiring and sincere efforts he de- 
veloped the size and quality of the 
Journal to such an extent that it is 
now recognized as one of the leading 
state bar journals in the United 
States. He sought and obtained 
articles prepared by not only Ken- 
tucky lawyers, but lawyers of other 
states on questions of special im- 
portance and interest to the Bar of 
Kentucky. He prepared excellent 
editorials which were beneficial to 
both the young and old lawyers, set- 
ting forth much good advice and phil- 
osophy. The Bar was most fortunate 
in having him as the editor of the 
Journal because of his love for the 
work, his sincerity in purpose, and 
his untiring efforts to make a good 
bar journal. His valuable services 
will be missed by the entire Bar. He 
had a wide association in legal circles 
in the state, especially through his 
editorship. 

Judge Smith was a member of the 
Glasgow Baptist Church and for 





about twelve years taught an adult 
Sunday School class. He belonged to 
the K.M.I and Kentucky Yale alumni 
associations and has also been identi- 
fied with local civic and service or- 
ganizations. 

In 1906 he was married to Cora 
McVay, a schoolteacher from Ar- 
kansas, who survives. 

Also surviving are four sons, Basil 
H. Smith, New Orleans, Louisiana, 
Tom Smith and Edmond M. Smith, 
both of Louisville, and Bob H. Smith, 
of Columbus, Ohio; a sister, Mrs. 
Vincent R. Jones, Glasgow; two 
brothers, Malcolm Smith, Glasgow, 
and Howard B. Smith, Nashville; and 
six grandchildren. 

Funeral services were conducted 
Friday, July 20, at the Glasgow Bap- 
tist Church. Interment was in the 
Glasgow cemetery. 

Active pallbearers were members 
of the Glasgow police department and 
members of the Glasgow Bar were 
honorary pallbearers. 


“The lawyer must be a man of unimpeachable honesty and 


integrity; it is unthinkable that he should be otherwise. Too 


often he has the life savings of his client in his hands; too often 
he has the hopes of his client for security against poverty in old 
age at his disposal; and often he has the liberty and sometimes 
even the life of his client dependent upon his action. . . . 


“All bar associations should be, and most of them are, alert 


to see to it that no man who lacks honesty is permitted to become 


a lawyer, and if perchance one does make his way into the pro- 


fession haste should be made to rid the profession of him.” 


From an editorial by Mr. Smith, March 1948 
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What the Bar Commissioners Do 


By HENRY H. HARNED, Secretary 


Since the last edition of the Journal 
the Board of Bar Commissioners held 
a meeting in Louisville, Kentucky, on 
July 27. One of the important mat- 
ters concerned the appointment of a 
successor to Hon. Ed Huggins Smith, 
the former editor of our Journal, who 
died July 17, 1951. Under the rules 
of the Court of Appeals an editor 
is appointed by the Bar Journal Com- 
mittee subject to the approval of the 


Board of Bar Commissioners. Hon. - 


Ed P. Jackson, Jr., a member of the 
firm of Wyatt, Grafton and Grafton 
of Louisville, Kentucky, has been 
selected as the editor for Volume 16 
of the Journal with Hon. John A. 
Kohrman, Covington, Kentucky, as 
assistant editor. 


Other matters on the agenda for the 


July meeting consisted of reports on 


four disciplinary cases, two rein- 
statement cases and six new com- 
plaints filed against members of the 
Bar. A report of the nominating 
committee, appointed pursuant to a 
resolution adopted at the last annual 
convention, was received and will be 
presented for the approval of mem- 
bers of the Bar. (See following page.) 
At the time of writing this report 
district meetings have been held at 
Kentucky Lake, Owensboro, and 
Mammoth Cave. These meetings have 
been attended by the president, John 
L. Davis; the secretary, H. H. 
Harned; and Commissioners F. B. 
Martin, B. N. Gordon, William L. 
Wilson, J. D. Craddock, Lawrence S. 
Grauman, and Donald Q. Taylor. 
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Should the Method of Electing Bar 
Association Officers Be Changed? 


Your Vote Requested 


At the 1950 convention of the As- 
sociation, the question was raised as 
to whether or not the present method 
of selecting officers of the Association 
should be changed. It was then de- 
cided that this question should be 
submitied to the membership at the 
District Bar meetings that year. In 
six of the eight District Bar meetings, 
vote was taken on the question and the 
majority vote in these six districts 
was against change. The question 
was discussed at the other two dis- 
trict meetings, but no vote was taken. 

The question came up again at the 
1951 convention and, at that time, 
President Redwine appointed a com- 
mittee consisting of Frank C. Malin 
of Ashland, Robert H. Hays of Lex- 
ington, and Oldham Clarke of Louis- 
ville to make an investigation and re- 
port their findings to the Board of 
Bar Commissioners. 

At a meeting of the Board in Louis- 
ville on July 27, the above committee 
submitted its report by which it 
recommended that Section 8 of the 
By-Laws of the Association be 
amended by repealing that section in 
its entirety, and adopting in lieu 
thereof the following: 


Proposed New Section 8 


Section 8—ELECTION OF OFFICERS ; 
TERMS; FILLING VACANCIES. 

(a) Nomination to the offices of 
Vice-President and President-Elect 
shall be made by a nominating com- 
mittee or by written petition signed 
by not less than one hundred mem- 


bers of the Association in good stand- 
ing. 

A nominating committee composed 
of one member from each District 
Bar Meeting District shall be chosen 
at the District Bar meeting held not 
later than October 15, of each year, 
and one member from Jefferson 
County, so long as it does not hold a 
District Bar meeting, chosen by the 
members of the Kentucky State Bar 
Association residing in said county 
at a special meeting not later than 
October 15 of each year. The secre- 
tary of the respective District Bar 
meetings and of the Louisville Bar 
Association, shall immediately certify 
the name and address of the person 
chosen to the Secretary of the Ken- 
tucky State Bar Association. Mem- 
bers of the nominating committee 
shall serve for one year or until their 
successors are elected. If for any 
reason a member of the nominating 
committee should not be chosen as 
herein provided for, then the Board 
of Commissioners shall select such 
member of the committee and certify 
the name and address to the Secre- 
tary of the Kentucky State Bar As- 
sociation. The nominating committee 
shall meet at the office of the Reg- 
istrar, at Frankfort, Kentucky, prior 
to November 15, of each year, at a 
time fixed by the President of the 
Association, with reasonable notice to 
each member of the nominating com- 
mittee. The nominating committee 
shall nominate at least one candidate 
for the office of Vice-President and 
at least one candidate for the office 
of President-Elect, all of whom shall 
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be members of the Association in 
good standing, and the nominating 
committee shall immediately certify in 
writing to the Secretary of the As- 
sociation the names of all persons who 
have been properly nominated for 
said offices, and the Secretary shall 
promptly announce the report of said 
nominating committee. 

Other nominations for the offices of 
Vice - President and President - Elect 
may be made by written petition 
signed by not less than one hundred 
members of the Association in good 
standing. Any number of candidates 
may be nominated on a single petition 
and any number of petitions may be 
filed, but all candidates named in a 
petition shall be members of the As- 
sociation in good standing. 

All nominating petitions shall be 
filed with the Secretary prior to the 
first of January in each year. Where 


only one candidate has been duly nom- 
inated for an office the Secretary shall 
so certify. 


Where more than one candidate has 


been nominated for either of the 
aforesaid offices, the Secretary shall 
prepare and cause to be printed a suf- 
ficient number of ballots for each 
member of the Association in good 
standing, containing the names of all 
persons nominated by the nominating 
committee or by written petition, one 
of which ballots shall be mailed to 
each member of the Association in 
good standing as shown by the rec- 
ords of the Registrar. The ballots 
shall be so prepared and issued as to 
submit to the members of the As- 
sociation the names of the candidates 
nominated for each office in alpha- 
betical order. On or before February 
15, the ballots shall be mailed to the 
members of the Association entitled 
to receive them, and all ballots shall 
be deposited, either in person or by 
mail, with the Clerk of the Court of 
Appeals, not later than midnight on 


————e 


February 28. On March 1, of each 
year, a canvassing board of three 
members, appointed by the President 
of the Association, shall meet in the 
office of the Clerk, receive and can- 
vass the votes and certify the name 
of the candidates receiving the high- 
est number of votes for the offices of 
Vice - President and President - Elect. 
A plurality of all votes cast shall be 
sufficient to elect. The canvassing 
board shall make a written record of 
each election in the office of the Clerk 
and certify in writing a copy thereof 
to the Secretary, who shall notify in 
writing the candidates elected to said 
offices. 

(b) Annually on the day preceding 
the official opening of the annual 
meeting of the Association, or at some 
time fixed by the Board in any year 
when an annual meeting is not held, 
the Board shall elect a Secretary and 
a Treasurer. The Registrar may be 
elected Treasurer. 

(c) All of. the aforesaid officers 
shall take office on the Sunday fol- 
lowing the election of the Secretary 
and Treasurer. The President-Elect 
shall automatically take office as 
President at the end of the closing 
day of the annual meeting of the As- 
sociation held one year following his 
election as President-Elect, or, if an 
annual meeting is not held in that 
year, he shall automatically take office 
as President one year after the date 
of his election as President-Elect. If 
he is not a member of the Board 
during his tenure as President-Elect 
he shall attend all meetings of the 
Board but shall not, as President- 
Elect, become a member of the Board 
or be entitled to vote in the Board's 
meetings until he takes office as Prest- 
dent. Each officer shall serve for one 
year and until his successor is elected 
and qualified. A vacancy in amy 
office shall be filled at the next mett- 
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ing of the Board after such vacancy 
shall have occurred and may be filled 
until such meeting by the President, 
with the written consent of a ma- 
jority of the Commissioners. 


Board Approves in Principle 
the Committee’s Report 


The Board approved the Commit- 
tee’s report in principle, but in view 
of the sentiment expressed at the 
district meetings the previous year, 
declined to take definitive action until 
a membership vote could be obtained 
on the proposed change set forth 
above. 

For the purpose of taking a vote on 
this important issue, a ballot is printed 
below. You are urged to clip and 
execute this ballot and forward it 
immediately to Henry H. Harned, 
Secretary, Kentucky Bar Association, 
Frankfort, Kentucky. 

If the amendment is approved by 
a majority of those voting it will be 
adopted at the October meeting of 
the Board. 


Only those ballots received by 
twelve o’clock noon, October 15, 


1951, will be counted. 


Louisville Bar Association 
Takes Active Part in 
Selection of Candidates 
For Circuit Judge 


In accordance with a poll of all its 
members, the Louisville Bar Associa- 
tion endorsed eighteen candidates for 
nomination and election as judges of 
the Jefferson Circuit Court. In the 
primary election, August 4, 1951, the 
only endorsed candidates having op- 
position were those seeking nomina- 
tion for the two Chancery judgeships. 
3y means of letters to all its mem- 
bers, newspaper advertisements, and 
posters at the polling places, the As- 
sociation gave active support to those 
candidates who had sought and re- 
ceived its endorsement. 

The results of the election were 
most gratifying, as the endorsed can- 
didates won the nominations by sub- 
stantial majorities. 


BAR EXAMINATION 
One hundred thirty-three law grad- 
uates took the June Bar examination. 
This was one of the largest groups 
ever to take the examination. Ninety- 
one of those taking the examination 
passed it. 





Henry H. Harned, Secretary 
Kentucky Bar Association 
Frankfort, Kentucky 


Kentucky State Bar Journal? 
Yes 0 





BALLOT 


Should Section 8 of the By-Laws of the Kentucky Bar Association be 
amended by repealing the present Section 8 and. adopting in lieu thereof the 
amendments set forth on pages 127-129 of the September, 1951, issue of the 


(Signature) — 


Type or Print Name 
Member, Kentucky Bar Association 


No 0 














Civil Code Revision Report 


EDITOR’S NOTE: The Civil Code Committee is pre- 
senting a part of the program at each of the annual district meet- 
ings of the Bar Association. In connection with these programs, 
printed reports of the work of the committee are being dis- 
tributed to those attorneys present. Additional copies of this 
report are available, without charge, upon request to the com- 
mittee at Room 321, State Capitol, Frankfort, Kentucky. The he 
following article is from the text of an address delivered at the ven 


meetings and is supplemental to the report. It presents only a sah 
( 


few of the important highlights of the proposed changes in 
practice, and should not be understood as being a complete report. = 


I 
rule 


HIGHLIGHTS OF PROPOSED CHANGES syst 


One of the major purposes of the 
draft of the rules for civil procedure 
in Kentucky is to establish a system 
of uniform practice. This uniformity 
has two aspects, (1) to fix a system 
of practice which will have equal ap- 
plication in all the judicial districts 
of the state, and (2) to fix a uniform 
system governing the time of plead- 
ing and practice. The Committee be- 
lieves that it has worked out a sys- 
tem which meets both of these tests. 

The proposed rules fix a definite 
time within which all pleadings, pre- 
liminary motions, and motions after 
judgment must be filed. The time 
periods are expressed throughout the 
rules in terms of days. There is no 
reference to terms of court as fixing 
the time for the doing of any par- 
ticular act. An action is commenced 
in the same manner in which present 
actions are commenced. The com- 
plaint is filed and summons must be 
issued on this complaint, with a re- 
quirement that a copy of the com- 
plaint must be served with the sum- 
mons. An answer is due within 
twenty days after the service of sum- 
mons. If the answer contains a 
counterclaim, denominated as such, a 


reply must be served within twenty 
days from the service of the answer. 
A reply may be ordered by the court 
in any case, and when so ordered, the 
reply must be served within twenty 
days after service of the order. These 
basic rules governing time of plead- 
ing would apply in term courts as 
well as in courts of continuous ses- 
sion, and the commencement or ex- 
piration of a term of court will have 
no effect on the time of pleading. 

[t must be emphasized that these 
time limits do not refer to the filing 
of pleadings, but refer exclusively to 
the service of pleadings. If the ad- 
verse party has an attorney of record, 
the pleading must be served on this 
attorney, if not the service is made 
on the party. Service may be made 
by personal delivery or by mailing, 
and service is complete upon mailing. 
The pleading must be filed with the 
court or the clerk, but there is no 
definite time for such filing. The 
rules require that the filing be either 
before service or within a reasonable 
time thereafter. It goes without say- 
ing that a reasonable time would re- 
late to the time of trial or some pre- 
liminary hearing involving the plead- 
ings. 
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This system has the effect of elimi- 
nating all the differences between 
time of pleading existing under the 
Code. A defendant who is served 
with summons ten days prior to the 
beginning of term would have the 
same length of time in which to 
answer as the defendant served with 
summons during or immediately after 
aterm of court. The period between 
terms of court will be utilized to con- 
tinue the practice and proceedings in- 
volving an action which has been 
commenced in the interim period. 

In order to give meaning to the 
rules governing time of pleading, a 
system for taking default judgments 
has been devised. When a party has 
failed to plead or otherwise defend 
within the period of time allowed, the 
claimant may obtain a judgment by 
filing an affidavit with the court. A 
default judgment may be taken only 
upon three days’ notice to the ap- 
pearing party. If proof must be heard 
in order to fix the amount of recovery, 
the court is directed to hear such 
proof without a jury, unless there is 
a statutory right of trial by jury in- 
volved. 

The proposed rules maintain the 
identical system for proceedings and 
motions subsequent to the trial. The 
motion for new trial, and other mo- 
tions authorized after trial, must be 
made within seven days after the 
entry of judgment. This seven-day 
period is allowed without regard to 
the expiration or the continuation of 
the term of court at which the judg- 
ment was rendered. The right to set 
aside a judgment after the expiration 
of this seven-day period is granted on 
similar grounds to that contained in 
Section 518 of the Code, which gov- 
ems the power of the court to modify 
judgments after the expiration of the 
term. The most common grounds of 


surprise, newly discovered evidence, 
and fraud are limited to a one-year 
period. Likewise, the right to take 
an appeal from a judgment is gov- 
erned by a fixed time limit without 
reference to the terms of either the 
Circuit Court or the Court of Ap- 
peals. These motions, which are au- 
thorized subsequent to trial and judg- 
ment, must be served on the oppos- 
ing party or his attorney within the 
stated time limits, and filing must be 
accomplished before the hearing. 

The effect of these rules is to elim- 
inate any significance which the be- 
ginning, continuation, or expiration of 
the term of court now has on the rules 
governing practice. Naturally, a term 
of court still has the practical sig- 
nificance of providing a judge and 
jury in the local courthouse for the 
trial of cases. 

The Committee believes that this 


new system will have the total effect 


of accelerating litigation. It has the 
advantage of standardizing practice in 
term courts and in courts of continu- 
ous session with the added advantage 
of providing the identical rule which 
now governs practice in the federal 
courts sitting in this state. 

One of the major innovations 
brought about by the adoption of the 
federal rules of civil procedure is the 
practice provided in those rules for 
pretrial determinations. The new con- 
cept involves not only the principle of 
pretrial conference but also a new 
method of presenting the preliminary 
defenses which we now present by 
demurrer, and also the practice known 
as summary judgment. 

The practice provided in our Code 
for presenting preliminary defenses 
by general and special demurrer is 
subject to considerable question as 
judged from the standpoint of mod- 
ern practice. The general and special 
demurrer are age-old pleadings, which 
provide a method of raising pre- 
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liminary defenses. Some system of 
presenting preliminary defenses to the 
court is absolutely essential under 
any concept of proceeding. The seri- 
ous question concerns itself with the 
method of presenting these defenses. 
Under our practice a special demurrer 
may be filed and after a ruling on 
this pleading a general demurrer may 
be filed, and upon the ruling on a 
general demurrer the court must fix 
a time either for the amendment of 
the pleading or for the filing of an 
answer. The proposed rules do not 
change in any respect the right to pre- 
sent the preliminary defenses now 
raised by general and special de- 
murrer. They allow a motion to dis- 
miss to be served within the time 
allowed for the service of an answer. 
This motion must include all the pre- 
liminary defenses which a party de- 
sires to raise. Any defense not raised 
in this motion is waived. The rules 
then fix a definite time for the service 
of an answer after the court overrules 
a motion to dismiss, which is ten 
days. The rule also allows the joinder 
of objections to personal jurisdiction, 
based on improper service, venue, or 
on pure jurisdictional grounds with 
all other preliminary defenses, with- 
out a waiver of the objection. This 
abolishes the’ fiction of special ap- 
pearances. This rule has the ad- 
vantage of providing a method for 
the orderly disposition of all possible 
preliminary. defenses, without the 
dilatory effect possible under our 
present Code practice. 

The Committee has adopted in its 
tentative draft the provisions of Fed- 
eral Rule 56, which establishes the 
procedure for summary judgment. 
This procedure provides a_ simple 
method of disposing of any action in 
which there is no genuine issue as to 
any material fact. In many instances 
the formal pleadings make an issue 
which has no substance because it 
cannot be proved or because it has no 


basis in fact. The court determines 
such issues by affidavit, admissions on 
file, or by depositions. On a hearing 
of the motion for summary judgment 
the court does not attempt to find 
facts but rather its attempt is to ascer- 
tain if there is a material issue of 
fact. If there is a material issue of 
fact the motion must be overruled, 
and in such event the rule directs the 
court to determine the genuine issues 
and make a pretrial order which will 
govern the trial. The court is spe- 
cifically empowered to determine lia- 
bility by a summary judgment, inter- 
locutory in character, “although there 
is a genuine issue as to the amount of 
damages.” 

The plaintiff is not allowed to make 
a motion for summary judgment until 
the expiration of twenty days from 
the commencement of the action. This 
time period allows a defendant an 
opportunity to secure counsel and de- 
termine his defenses. The defendant, 
however, may move for summary 
judgment at any time. 


A similar procedure has been in 
effect in New York since 1921, and 
many states had adopted the practice 
of summary judgment prior to the 
advent of the Federal rules. Our 
courts and practicing attorneys could 
cite many examples of the use of gen- 
eral denials and unfounded, but prop- 
erly pled, defenses as a weapon of 
attrition against just claims. The pro- 
cedure afforded by the motion for 
summary judgment is in the opinion 
of the Committee one of the outstand- 
ing innovations in the proposed rules. 


The rule on summary judgments, as 
pointed out, requires a pretrial deter- 
mination of issues where the motion 


is overruled. The Committee has 
adopted in its proposed draft the pro- 
visions of Federal Rule 16, which al- 
lows pretrial conference in all cases. 
The calling of a pretrial conference is 
discretionary with the trial court. The 
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express purpose of pretrial procedure 
is to provide a preliminary conference 
between the court and the attorneys 
to consider : 


(1) The simplification of issues. 


(2) The necessity or desirability of 
amendments to the pleadings. 


(3) The possibility of obtaining 
admissions of fact and of documents 
which will avoid unnecessary proof. 


(4) The limitation of the number 
of expert witnesses. 


(5) The advisability of a pre- 
liminary reference of issues to a com- 
missioner. 


(6) Such other matters as may aid 
in the disposition of the action. 


When properly administered, the 
procedure will, without question, re- 
duce materially the length of time re- 
quired in the trial of an action. Un- 
less an attorney has some reasonable 
grounds for the denial of the exist- 
ence of facts, why should he be al- 
lowed to add to the expense of litiga- 
tion and burden our judicial tribunals 
with unnecessary proof as a result of 
a broad general denial in a pleading? 
The procedure will require attorneys 
to prepare their cases at an earlier 
date in order properly to protect 
themselves at the pretrial conference. 
This should not be objectionable, since 
the preparation for trial must be made 
in any event, and in many instances 
an attorney realizes the weakness of 
his case only after a full preparation 
for trial. The forcing of a prelim- 
inary preparation will in many in- 
stances convince attorneys of the 
desirability of settlement. Pretrial 
procedure, like summary judgment, 
has met the test of experience not 
only in our federal courts for the 
past thirteen years, but in many of 
our state tribunals. No state which 
is Operated under these two proced- 


ures would dream of eliminating 
these helpful and appropriate adjuncts 
to their procedure. The purpose of 
our courts is to determine the rights 
of litigants in as speedy and inex- 
pensive a manner as possible. These 
two methods are long overdue in our 
state and to date the Committee has 
learned of no dissent from the posi- 
tion it has taken in these instances. 


The Federal Rules 26 through 37, 
relative to Depositions and Discovery, 
have been incorporated into the new 
Code in substance. These Rules ac- 
tively supplement the rules on plead- 
ings and the pretrial conference. 

Essentially, provision is made for 
the taking of depositions and inter- 
rogatories pending action which are 
limited in the scope of their inquiry 
by the bounds of relevancy and priv- 
ilege. It is not ground for objection 
that the testimony will be inadmis- 
sible at the trial if the testimony 
sought appears reasonably calculated 
to lead to the discovery of admissible 
evidence. These depositions and in- 
terrogatories may be used for the 
purposes of discovery, or later intro- 
duced at trial as evidence to the ex- 
tent of admissibility, or both. In this 
manner the dual purpose of discovery 
and production of evidence is served 
by one mechanical process. Objec- 
tions to the use of the depositions as 
evidence is made at the time of their 
introduction at trial. 

When a civil action is commenced, 
the defendant may begin taking depo- 
sitions immediately, but the plaintiff 
must wait 20 days unless leave of 
court be granted him to begin earlier. 
This time arrangement allows a de- 
fendant to engage counsel and take 
depositions of his own to enable him 
to frame an answer, before the plain- 
tiff is upon him. 

An amendment has been adopted to 
limit the general scope of inquiry in 
that : 
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“The Court shall not order the pro- 
duction or an inspection of any writ- 
ing obtained or prepared by the ad- 
verse party, his attorney, surety, in- 
demnitor, or agent in anticipation of 
litigation or in preparation for trial 
unless satisfied that denial of produc- 
tion or inspection will unfairly preju- 
dice the party seeking the production 
or inspection in preparing his claim or 
defense or will cause him undue hard- 
ships or injustice. The court shall 
not order the production or inspection 
of any part of the writing that reflects 
an attorney’s mental impressions, con- 
clusions, opinions, or legal theories, 
or the conclusions of an expert.” 


Under Rule 34, any party may, 
pending action, by motion and notice 
to all other parties, and a showing of 
cause therefor, obtain a court order 
requiring any party to produce and 
permit the inspection, copying, or 
photographing of any designated doc- 
uments or papers, not privileged, 
which constitute or contain evidence 
relating to matters within the scope 
of examination permitted. Further, 
an order may be obtained permitting 
an entry upon designated premises 
for such purposes as_ inspecting, 
measuring, or surveying. The pro- 
tective provisions of Rule 30 are 
available to the party against whom 
the discovery is sought. The order 
obtained specifies the time, place, and 
manner of the discovery, and the 
court may prescribe the terms thereof. 
This procedure is not to be confused 
with the obtaining of a subpoena 
duces tecum. 

In an action in which the mental or 
physical condition of a party is, in 
controversy, a physical or mental ex- 
amination of that party may be ob- 
tained pursuant to Rule 35. The ex- 
amination may be ordered by the 
Court upon a motion therefor with a 
showing of good cause. Notice to the 
party to be examined, and all other 


parties is required. The order grant- 
ing the examination shall specify its 
time, place, manner, and scope, and 
the person by whom it is to be made. 
The party examined may request a 
copy of the report of the examination, 
but if he does so, he may be required 
to tender the report of any previous 
examination to the examining party. 

Rule 36 prescribes a procedure for 
obtaining the admission of facts and 
of the genuineness of documents. 
After the commencement of an ac- 
tion, a party may serve upon any 
other party a written request for the 
admission of relevant documents, 
described in the request, or for the 
admission of any relevant matters of 
fact. A plaintiff must obtain leave of 
court if he serves such a _ request 
within 10 days after the action com- 
mences. The matters in regard to 
which admission is requested are 
deemed admitted if not denied within 
a specified period of time which may 
be enlarged. A denial must consist of 
a sworn statement specifically deny- 
ing the matters or stating reasons why 
a denial or admission cannot be made. 
Written objections on such grounds 
as privilege or irrelevancy may be 
made. Any admission made is for the 
purpose of the pending action only, 
and may not be used against the ad- 
mitting party in any other proceeding. 

Rule 37 details in specific relation 
to each of the foregoing rules, the 
consequences of a refusal to make 
discovery pursuant to them. Little 
would be gained in setting forth the 
provisions of rule 37 with particu- 
larity, but the consequences that may 
be imposed range from the imposi- 
tion of certain costs to the entry of a 
default judgment. 

Our Code abolished most of the 
procedural distinctions between law 
and equity. However, it inaugurated 
a system of separate dockets, and 
different rules as to time of pleading 
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were prescribed for ordinary and 
equitable actions. One of the salient 
features of the proposed rules is the 
complete procedural union of law and 
equity. A suit in equity or an action 
at law are treated as one civil pro- 
ceeding. There is no necessity for 
any preliminary consideration of 
proper dockets or the separation of 
equitable or legal issues for trial. A 
study of the problem will indicate 
that the only necessity for any sep- 
aration of legal and equitable issues, 
for procedural purposes, is to de- 
termine what issues are triable by 
jury as guaranteed by the Constitu- 
tion. There is no need to determine 
such an issue unless one of the parties 
has made a demand for a jury trial. 
To determine which issues were ex- 
clusively common law and which were 
exclusively subject to chancery juris- 
diction according to the “ancient 
mode of trial” as stated in Section 7 
of the Constitution is a difficult un- 
dertaking. The test ignores any 
change in our concepts of jurispru- 
dence since the beginning of colonial 
times. It ignores completely the many 
and varied statutory remedies which 
have been adopted to meet the com- 
plexities of modern life. The distinc- 
tion must remain because of the con- 
stitutional limitation, but it should 
only be applied in the one instance 
where limitation is mandatory. In 
keeping with this idea, the rules re- 
quire that a jury trial must be de- 
manded in writing not later than ten 
days after the service of the last 
pleading directed to the issue in ques- 
tion. If no demand is made within 
that time the action becomes a court 
action. The advantages of such an 
express rule is that it eliminates all 
unnecessary questions involving the 
historical dividing line between law 
and equity, and it allows the court 
and all parties to know in advance of 
trial whether the action is to be tried 
by the court or by a jury. 





The only procedural distinction in 
the proposed rules is the distinction 
between court actions and jury ac- 
tions. The procedural rules governing 
court actions and jury actions are the 
same except where the practical dif- 
ferences between the type of trial call 
for special treatment. In line with 
the new concept is a proposed rule 
which applies the same test to ap- 
pellate review of court actions with- 
out regard to whether the issue re- 
viewed is equitable or ordinary in na- 
ture. The rule states that no finding 
of fact of the trial court shall be set 
aside, unless it is “clearly erroneous.” 
This is the present test on a review 
of the findings of a court sitting in 
equity. The fiction that the findings 
of a court in an ordinary action are 
the same as the verdict of a properly 
instructed jury is abolished. 


In drafting those provisions regu- 
lating the time and method of appeal- 
ing to the Court of Appeals, the Com- 
mittee effected a blend of our own 
Code procedure and the Federal 
Rules that covered the matter. The 
result has been a method which the 
Committee feels will best meet our 
own problems and future needs al- 
though it may represent a departure 
from both procedural systems. 


The provisions of KRS 21.080, 
which allow an appeal to be prayed 
when less than the jurisdictional 
amount for a regular appeal is pres- 
ent, have been left undisturbed. How- 
ever, when the proper jurisdictional 
amount is present for an appeal to 
the Court of Appeals as a matter of 
right, and in all other cases wherein 
such an appeal is permitted as of 
right, an appeal must be prosecuted 
within 30 days from the entry of the 
judgment appealed from. This is ob- 
tained by filing a notice of appeal with 
the circuit court, which filing con- 
stitutes notice to affected parties. 
The running of the 30-day period is 
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terminated by a timely motion under 
Rules 50, 52, and 59 and commences 
to run and is to be computed from 
the entry of an order upon such a mo- 
tion. Under Rules 50, 52, and 59, a 
party may make a motion for judg- 
ment n. o. v. which searches the evi- 
dence, a motion ‘to amend or make 
additional findings of fact, a motion 
to alter or amend the judgment, or 
a motion for a new trial. Cross-ap- 
peals are prosecuted in the same man- 
ner as regular appeals, but an ad- 
ditional 10 days is given to secure a 
cross-appeal. 

Rule 74 provides the procedure for 
making up the record on appeal and 
encourages partial records with the 
resulting savings in time and costs. 
It first allows an agreed statement 
when the questions presented can be 
determined without an examination 
of all the pleadings, evidence, and 
proceedings in the trial court. The 
parties prepare and sign a statement 
of the case showing how the ques- 
tions arose and were decided in the 
trial court, and setting forth only so 
many of the facts averred and proved 
or sought to be proved as are essential 
to a review. This statement, together 
with a copy of the judgment ap- 
pealed from, a copy of the notice of 
appeal and a statement of the points 
to be relied on by the appellant are 
presented to the trial court who may 
approve it or amend if necessary. 
Finally approved, it constitutes the 
record on appeal. 

In lieu of this procedure, the parties 
may, by stipulation, filed with the 
circuit clerk, designate those portions 
of the record, proceedings, and evi- 
dence to be included in the record on 
appeal. The appellant is responsible 
for furnishing two copies of the 
transcript pursuant to the stipulated 
designation. 

If the parties do not desire to pro- 
ceed under the previously mentioned 
courses which are available, they may 


pursue a third line of procedure. The 
appellant shall serve upon the ap- 
pellee and file with the circuit clerk 
a designation of the portions of the 
record, proceedings, and evidence to 
be contained in the record on appeal. 
Thereafter any other party to the ap- 
peal may serve and file a designation 
of additional portions of the record. 
proceedings, and evidence that he may 
desire to be included. The record is 
then made up in conformance with 
these designations with the appellant 
responsible for furnishing two copies 
of the transcript pursuant to the 
designations. The appellee is em- 
powered to take the initiative in pre- 
paring and transmitting the record to 
the Court of Appeals in essentially 
the same way that he is presently so 
empowered by the Code. 

Through the use of any of the three 
methods provided for preparing the 
record on appeal, nothing is included 
which is not desired to be included by 
some one of the parties. The re- 
porter is not’ required to transcribe 
unnecessarily and the clerk is not re- 
quired to copy parts of the record 
for inclusion which are not in issue 

Rule 74 requires the record to be 
abbreviated with penal provisions 
similar to Civil Code section 737(11) 
for parties who force the needless in- 
clusion of exhibits and matter which 
is not essential to a decision of the 
questions presented. However, re- 
gardless of the designations of the 
parties, a certain minimum record on 
appeal is required the contents of 
which are specified by the rule. 

The circuit court and the Court of 
Appeals are both empowered to cor- 
rect or modify the record in case 
some portion thereof is omitted by 
error or accident or it contains a 
misstatement. Since the present form- 
al bill of exceptions has been elimi- 
nated, some method is needed for 
settling the record. This is provided 
by submitting differences to the trial 
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court which shall make the record 
conform to the truth. Essentially, 
where all records are now submitted 
to the trial judge upon the bill of ex- 
ceptions for approval, there will be 
such a submission only in the case of 
a difference over the record. 
Records on Appeal, in the absence 
of any special statutory regulation, 
are normally due under the new rule 
for filing with the Clerk of the Court 
of Appeals within 40 days from filing 
the notice of appeal. This allows a 
maximum time of 70 days from the 
entry of judgment, if the notice of 
appeal is filed on the last day. The 
circuit court is empowered to en- 
large the time for filing, which in 
no event is to be more than 90 days 
from the date of filing the notice of 
appeal. Thus, a maximum time of 
120 days can be obtained if the notice 


of appeal is filed on the last day and 
a maximum extension is obtained 
from the circuit court. The rule does 
not, however, limit the power of the 
Court of Appeals to grant such addi- 
tional time as it may deem proper. 
Thus, if a party finds himself in a 
position where, through other than 
his own neglect, he cannot perfect his 
record within time, he may protect 
himself. 

The Committee has attempted to 
standardize the method of taking an 
appeal and to eliminate the present 
two-year rule, substituting in its place 
time limits offering the greatest pro- 
tection to the parties, whether. appel- 
lant or appellee. All possible effort 
was made to frame a rule for records 
combining the maximum of protec- 
tion with the minimum of expense. 


American Bar Association 


SECTION OF 
JUDICIAL ADMINISTRATION 


Kentucky State Committee 


Charles S. Adams, Esq., Chairman, 
402 First National Bank Building, 
Covington 

John L. Davis, Esq., President Ken- 

‘ tucky State Bar Association, 914 
First National Bank Building, Lex- 
ington 

Edward A. Dodd, Esq., 515 Marion 
E. Taylor Building, Louisville 

William B. Gess, Esq., 813 Citizens 
Bank Building, Lexington 

Marcus Redwine, Esq., Winchester 

Samuel M. Rosenstein, Esq., Marion 
E. Taylor Building, Louisville 

John E. Tarrant, Esq., Kentucky 
Home Life Building, Louisville 

George S. Wilson, Jr., Esq., Owens- 
boro. 


ASSOCIATION MEETS 


For several years the Kentucky Bar 
Association has had the privilege at 
the annual meetings of having an ad- 
dress by the president of the Ameri- 
can Bar Association. Last March we 
were particularly fortunate in the in- 
spiring message from Hon. Cody 
Fowler, the present president. Mr. 
Fowler grew up here in the Missis- 
sippi Valley states and has practiced 
at Tampa, Florida. 

The work of the American Bar As- 
sociation is performed mainly through 
sections and committees. The sec- 
tions on Labor Relations, on -Taxa- 
tion, on Real Property, Probate and 
Trust Law, on Insurance Law, and 
on Judicial Administration have been 
most active. The committees on Un- 
authorized Practice of Law, Legal 
Aid Work, American Citizenship, and 
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Legal Service to the Armed Forces 
have produced excellent results. Ken- 
tucky lawyers have participated ac- 
tively in many of these as well as in 
associated organizations. 


The American Bar Association will 
this year meet in New York for the 
first time. The meeting time is Sep- 
tember 17 to 21. The association will 
have about four assembly meetings 
with outstanding speakers. Besides 
the sections there will meet in associa- 
tion with this meeting, the National 
Conference on Uniform State Laws, 
the American Judicature Society, the 
Association of State Court Judges, 
the Association of State Bar Presi- 
dents, and the Junior Bar Conference. 
Kentucky lawyers have participated in 
all these, and most actively in the 
last two mentioned. 


Last year the Kentucky lawyers 


attending the Washington meeting 
held a Kentucky Breakfast (for Ken- 
tucky and former-Kentucky law- 
yers). Such a breakfast is planned 
for New York this year. 

The House of Delegates is the chief 
business unit of the American Bar 
Association. The Kentucky Bar As- 
sociation is represented in the House 
of Delegates by our long-time secre- 
tary,, Samuel M. Rosenstein. Ken- 
tucky expects to have an additional 
delegate when the 1950 census figures 
show Kentucky has over 3,000 law- 
yers, as they will. Blakey Helm is 
the state delegate for Kentucky, and 
Neville Miller is a member of the 
House of Delegates representing the 
Communications Section. 


Membership dues in the American 
Bar Association are $12.00 per year 
for lawyers who have been admitted 
to practice for over five years, $6.00 
for lawyers admitted to practice over 
two years, and $3.00 for lawyers ad- 
mitted less than two years. Dues are 


computed on 
basis. 


a pro-rata quarterly 

Applications should be sent in at 
once, however, to get the benefit of 
the American Bar Journal issued 
monthly. Application blanks may be 
procured from the Committee on Ad- 
missions, including Hon. Roy M. 
Shelbourne, Louisville; Mr. Robert 
T. Caldwell, Ashland; Mr. John E. 
Richardson, Glasgow; Mr. Frank 
Ginocchio, Lexington; Mr. Ridley M. 
Sandidge, Owensboro; or from Mr. 
Rosenstein, Louisville. 


NATIONAL LAWYER CENSUS 
—ARE YOU INCLUDED? 


The Special Lawyer Census Com- 
mittee of the American Bar Associa- 
tion is working through the Martin- 
dale-Hubbell organization in the mak- 
ing of a census of American lawyers. 
This very worthy project also has the 
co-operation of the Survey of the 
Legal Profession. 

Every member of the Kentucky Bar 
who is not listed in Martindale-Hub- 
bell Law Directory should regard it 
as a personal and professional duty to 
complete and return that Company's 
form when received. This is so, even 
though the attorney may not be in 
active practice, as the census is in- 
tended to cover all lawyers including 
those in government or military serv- 
ice, private employment, teaching 
positions, retirement, etc. When re- 
turning the form it is NOT necessary 
for a lawyer to provide any informa- 
tion as to his financial worth, if he 
prefers not to do so. 


Former Governor and former Base- 
ball Commissioner A. B. (Happy) 
Chandler has re-entered the practice 
at Versailles. 





President's Report 


EDITOR’S NOTE: A complete report will be made on 


each of the District Bar Meetings in the December issue. 


The 


following is a summary of the highlights of President Davis's 


Report to the District Meetings. 


For the benefit of those who were 
able to attend the District Bar Meet- 
ings heretofore held, President Davis 
presented a thorough report and dis- 
cussion of the various current func- 
tions of the Association. Among 
these he discussed the following: 


A. Legislative Program 


The Legislative Committee, headed 
by Judge Will H. Fulton of Louis- 
ville, will hold a meeting in October 
at which time final recommendations 
will be made for legislation to be 
sponsored by the Bar .Association. 
All members of the Bar who have 
suggestions for beneficial non-po- 
litical legislation were urged to sub- 
mit their suggestions to Judge Fulton. 
The proposals presently being con- 
sidered by this committee included: 


1. A bill to create two new Court 
of Appeals Commissioners who would 
act as replacement circuit judges. 

2. A bill to increase jurisdictional 
limitation in the Court of Appeals 
and the circuit courts. 


3. A bill to change the Statute of 
Descent and Distribution pertaining 
to a widow’s share. 


4. A bill to provide for pensions or 
other benefits for circuit judges of 
long standing. 


B. Financial Situation 


President Davis pointed out that 
the fiscal status of the Association 
is in extremely bad condition and that 


the report made in the June issue of 
the Journal is, due to obligations in- 
curred during March which were not 
paid until April, erroneous as to the 
balance there reflected. He stated 
that the officers and Commissioners 
are endeavoring to maintain a pro- 
gram within a budget established by 
them at the time of the last Conven- 
tion and expressed the view that the 
only possible relief would come from 
action by the Legislature removing 
the present $3.00 dues limitation. 
The President pointed out that the 
primary function of the Bar, that of 
disciplining its members, is consider- 
ably curtailed, due to the advanced 
costs of stenographic service and the 
lack of funds with which to meet 
them. 


C. Change of Method of Electing 
Officers 


This topic is discussed elsewhere 
in this issue, and a vote is requested 
thereon by the members. (See page 


127). 


D. War Work Committee 


This committee which functioned 
during the last war has been reacti- 
vated and Colonel Henry Stites of 
Louisville has again agreed to serve 
as chairman. The function of the 
committee has been changed from 
that of gratuitous service to members 
of the Armed Service to that of a 
reference service with the under- 
standing that attorneys participating 
shall charge fees in accordance with 
the service man’s ability to pay. 
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The Louisville Lawyer’s Reference 
Service headed by Colonel Edwards 
M. Quigley will act as a clearing 
house for this committee. 


E. Public Relations 

The Public -Relations Committee, 
headed by Hubert Willis of Louis- 
ville, has evolved an eight-point pro- 
gram which will be activated follow- 
ing the District Bar Meetings. Radios 
and newspapers will be used in carry- 
ing out this program. The activities 
of the State Public Relations Com- 
mittee will be more fully reported in 
the next issue of the Journal. 


F. Continuing Education of the 
Bar 
The Younger Lawyers Conference 
will repeat the Tax School in Louis- 
ville this year. This is more fully re- 
ported elsewhere in this issue. 


G. Disciplinary Action 


President Davis reported that at 
the last meeting of the Commissioners 
four cases were acted upon. He 
pointed out the impracticality of the 
Association investigating all rumors 
which come to its attention concern- 
ing possible unprofessional conduct 
of the members. He gave assurance 
that when direct information of un- 
professional conduct is submitted to 
the Board, investigation is made of 
the offending member and, when the 
facts warrant it, disciplinary action is 
taken. The rules requiring discipli- 
nary action to remain secret until 
final action is taken prohibit day to 
day reports of progress. The fact 
that the Board is producing results in 
this regard is indicated by the in- 
creasing number of advisory opinions 
requested of the Board concerning 
proposed courses of conduct. 


Lawyer Reference Service 
Of the Louisville Bar Association 


By EDWARDS M. QUIGLEY 


EDITOR’S NOTE: Mr. Quigley is Director of the Louis- 
ville Lawyer Reference Service, Executive Secretary of the 
Louisville Bar Association, and Librarian of the Louisville and 


Jefferson County Law Library. 


The Lawyer Reference Service of 
the Louisville Bar Association began 
operation on April 1, 1951. The 
office of the Service was located in 
the Jefferson County Law Library, 
Room 400 of the County Court 
House. The executive secretary of 
the association, Edwards M. Quigley, 
was designated as director and re- 
ferral officer. The applications of 
seventy-seven members of the As- 
sociation were approved by the Legal 


Service Committee for listing on the 
reference panel. 

In order to be eligible for the ref- 
erence panel, a lawyer must be a 
member of the Louisville Bar As- 
sociation, have been admitted to the 
bar for at least two years, and be 
approved by the Legal Service Com- 
mittee as qualified for the listing 
sought. The fee for listing was set 
by the Association at $10.00 per year. 
In applying for listing the lawyers 
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agree to give any applicant referred 
to them a one-half hour consultation 
and advice for a fixed fee of $5.00. 
The fees for additional legal services 
are to be arranged between the ap- 
plicant and the lawyer. There are no 
fees charged by the Service, other 
than the annual listing fee of $10.00. 
Lawyers may apply for listing in any 
or all of the following classifications : 


No. Listed 


Criminal 
Patent and Trademark 
OE Rn ee A OD None 


During the four months that the 
Service has been in operation, fifty- 
nine cases have been referred to the 
lawyers on the panel. These cases 
were of the following types: 


Adoption 

Change of name .......... Eee 
Claims against an estate 
Collections 

Criminal actions 

Custody of children 

Defense of suit...................... si 
Divorce 

Drafting legal instrument 
Legal advice 

Personal injury 

Property claim 

Workman’s Compensation 


In addition to the cases referred 
to the lawyers, there have been a 
large number of inquiries from per- 
sons seeking free legal advice, or 
shopping around for a cheap lawyer. 
There has also been the usual num- 
ber of psychopathic cases with imag- 
inary wrongs and complaints. All of 
these have been disposed of by the 
director without wasting the time of 
the lawyers by referring. However, 
where a legal problem existed, the 
applicant has been referred to the next 
lawyer on the list. 


The number of applicants at the 
Lawyer Reference Service Office is 
directly proportional to the advertis- 
ing done by the Service. Immediately 
following a radio broadcast or news- 
paper article on the Service, the num- 
ber of applicants increases to four or 
five a day and then gradually falls 
off. As funds are not available with 
which to purchase advertising, it has 
been necessary to rely on what free 
publicity the Public Relations Com- 
mittee is able to obtain. So far the 
local broadcasting stations have con- 
tributed two television and one radio 
program, of one-half hour each, to 
the Service. Two feature articles 
have appeared in the newspapers on 
the work of the Service, and the in- 
dustrial plants in the vicinity of 
Louisville have been requested to 
print articles in house publications. 

While the Lawyers Reference Serv- 
ice has been in operation but a limited 
period, it is believed that the fact has 
been established that there is a definite 
need for such a service. The problem 
now is to acquaint those people who 
have never consulted a lawyer with 
the Service and what it can do for 
them. 


The excuses of the people who did 
not want to serve on the Grand Jury 
were being presented in Common 
Pleas Court to Judge Joseph M. 
Harter. 

“My wife is getting ready to con- 
ceive a baby,” one man spoke up. 

Judge Harter, busy writing, did not 
look up immediately. 

Ralph J. Bartlett, the prosecuting 
attorney, took up the alibi. 

“Your honor, I think this man is 
referring to the fact that his wife 
soon will be confined,” Mr. Bartlett 
said. 

Judge Harter looked up to com- 
ment: “He will be excused. In either 
case, I think he should be with his 
wife.”—Citizen. 








Review of Recent Opinion 


By CHARLES E. DUNN 


EDITOR’S NOTE: Charles E. Dunn practices at Coving- 


ton, Kentucky. 
Chase Law School (Ohio). 


He attended the University of Kentucky and 
He was discharged from the U. S. 


Army several years ago as a captain in the Inspector General's 


Department. 


The Court of Appeals in adopting the practical 


and modern viewpoint as set out in the “Haynes” case, will be 
criticized by many who see in it an abandonment of formality 


that might bring confusion. 


Once again the Court of Appeals 
has departed from traditional con- 
cepts of the law of conveyancing. In 
the case of Haynes v. Barker, et al., 
239 SW (2nd) 996 (May 22, 1951), 
the Court held that tenants in common 
can convey to themselves jointly with 
right of survivorship without the in- 
tervention of a middle man. 


In the particular case A and B, 
husband and wife, acquired as joint 
grantees a tenancy in common—their 
intention had been to acquire title 
with right of survivorship. There- 
after to effectuate their original in- 
tention they as grantors conveyed to 
themselves as grantees jointly with 
right of survivorship. No middle, or 
“straw,” man was used. After A died 
intestate B conveyed to C. The heirs 
at law of A instituted proceedings to 
have themselves declared the owners 
of A’s original interest as a tenant in 
common on the basis that A and B’s 
deed to themselves was void and that 
as A’s heirs-at-law his original one- 
half interest descended to them under 
the statute. 


The specific question presented by 
this case apparently never has been 
decided or reported prior to this time. 
However, numerous cases involving 
similar problems have been. Gen- 
erally, reported cases are limited to 


decisions determining the effect of 
a conveyance by a sole owner to him- 
self and others with rights of sur- 
vivorship. Ignoring the effect of 
statutory law these cases show no 
clear line of demarcation by which 
one can be guided. The decisions fall 
generally into three broad classifica- 
tions. Some courts hold that this type 
of conveyance creates a fee simple in 
those who appear in the instrument 
as grantees only; others hold that the 
grantor and his co-grantees take as 
tenants in common; while still others 
take the position that a joint tenancy 
with right of survivorship has been 
established. 

Those jurisdictions holding that 
those who join in the deed as grantees 
only take a fee rely on the proposi- 
tion that one cannot be both grantor 
and grantee of the same subject mat- 
ter in the same deed. They do not 
treat the deed as void; they render 
ineffectual the attempted conveyance 
of the grantor to himself and give full 
effect to the conveyance to the other 
grantee or grantees. In other words 
they say that the grantor has divested 
himself of his entire interest unless 
by other language some reservation 
is made. 


Where the tenancy - in - common 
theory prevails the courts reach their 
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conclusion by principles of exclusion. 
They reason that despite the clear in- 
tent of the parties to create a joint 
tenancy the conveyance lacks the four 
ynities of interest, title, time, and 
possession which by ancient common 
law concepts are necessary to joint 
tenancy. These courts give partial 
effect to the grantor’s intention, i.e., 
he did not intend to divest himself of 
his entire interest as he retained an 
equal interest. From this they con- 
clude that two of the four unities are 
lacking—unity of time and unity of 
title—hence a tenancy in common re- 
sults. 

It should be pointed out that the 
two theories discussed above are not 
of recent origin. More recent decisions 
follow the third rule—that a joint 
tenancy, or as we refer to it in Ken- 
tucky, a survivorship estate is created. 
Courts following this rule rely heavily 
on principles of intention. They 
choose to ignore classical forms and 
give full effect to the intentions of 
the parties a “videnced by the lan- 
guage used in the instrument. The 
most forceful of these opinions, Ther- 
rein v. Therrein, Adm., 46 (A2nd) 
538 (April 2, 1946) states in part: 


“In the absence of contrary pub- 
lic policy or prohibitive legislation 
express or implied it is the rule in 
this State (New Hampshire) that 
the expressed intention of the 
grantor will over-rule whenever 
possible purely formalistic objec- 
tions to real estate conveyancing 
based upon shadowy, subtle and 
arbitrary distinctions and niceties 
of the feudal common law.” 


This court then goes on to point 
out, as was done by the Court of Ap- 
peals in the Haynes case, that the use 
of “straw” men to accomplish the 
grantor’s intention merely accom- 
plishes indirectly what should be 


accomplished directly. This same 
thought influenced the Kentucky 
Court in Smith v. Hughes, 292 Ky. 
723 (December 18, 1942), in constru- 
ing the effect of KRS 404.030 on a 
direct conveyance by a_ married 
woman to her husband. 

It may be argued that the case un- 
der discussion can be distinguished 
from the cases following the third 
rule. The writer will concede that the 
former cases did not involve identical 
grantors and grantees; he will con- 
cede that the obvious purpose of the 
deed considered in the Haynes case 
was to correct, indirectly, an apparent 
oversight in the kind of holding 
originally conveyed. As to whether 
this case can be used as a precedent 
in the drafting of deeds and other in- 
struments of conveyance he can only 
offer for consideration the language 
used by the Court in its decision— 


“The modern rule appears to us 
to be more sensible and logical; that 
is, where the intention is clear and 
unequivocal, permit to be done di- 
rectly, that which could be done in- 
directly. This would make effectual 
the interest which the parties by 
their conveyance intended to create, 
without regard to those technical- 
ities descending from the feudal 
period.” 


Chief Justice Fred M. Vinson was 


guest of honor at a celebration in 
Louisa on July 11. A plaque, sealed 
in a polished granite marker, was 
unveiled as a tribute, and many dis- 
tinguished guests attended to pay 
their respects to the man who started 
his public career as city attorney of 
Louisa. The Boyd County Bar As- 
sociation was host at a Bellefonte 
Country Club dinner. 
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TAX SCHOOL SPONSORED BY 
YOUNGER LAWYERS 


By ROBERT M. SPRAGENS 
President, Younger Lawyers Conference 


The Younger Lawyers Conference 
will, on October 25 and 26 at the 
Kentucky Hotel in Louisville, again 
sponsor a tax school which is open 
to all attorneys of the Kentucky Bar 
Association. 

Last year the first school was a 
great success and proved that the 
lawyers of Kentucky are interested in 
this type of school. 

This year the first day of the school, 
which will be on Thursday, will be 
devoted mainly to a study of Federal 
Estate and State Inheritance Taxes. 
This part of the program will be con- 
ducted by Bart N. Brown of the 
Citizens Fidelity Bank and Trust 
Company in Louisville, who is a 
recognized authority in this field. Fri- 
day, the second day, will be devoted 
to a study of procedure in the tax 
courts and before administrative 
bodies, and a refresher course on the 
income tax law with particular em- 
phasis on any changes made by the 
1951 Revenue Act, if it is completed 
at that time. This part of the program 
will be in charge of Sherwin T. Mc- 
Dowell of Philadelphia and Lipman 
Redman of Washington. Each day 
will be divided into two three-hour 
sessions, the morning session com- 
mencing at 9:00 a.m. and the after- 
noon session at 1:00 p.m. 

Due to the limited financial assist- 
ance which can be given the school 
by the Kentucky Bar Association, it 
has been decided that a registration 
fee must be charged to help support 
the school. This fee will be $5.00 for 
both days, or $3.00 for one day. In 
view of the fact that this registration 
fee will be charged, we thought it 
advisable to omit the banquet this 
year in order that the expenses of 


ee 


those attending the school can be held 
to a minimum. 

We hope the attendance at the 
school this year will increase over the 
attendance at last year’s school. The 
program this year will be presented 
from the viewpoint of the prac- 
titioner and should be of great as- 
sistance to all members of the bar. 
Anyone desiring to make reservations 
may do so by writing to the Kentucky 
Hotel or to Robert C. Hobson, Ken- 
tucky Home Life Building, Louisville, 
Kentucky. 


WILLS AND TRUSTS MANUAL 


Published for Bar 
By The Kentucky Trust Company 

The Kentucky Trust Company, of 
Louisville, has published an 84-page 
manual on Wills and Trusts written 
by Judge Osso W. Stanley, Commis- 
sioner of the Court of Appeals, for 
distribution only to lawyers. The 
first fifty pages of the manual contain 
will and trust forms, annotated both 
as to Kentucky law and as to Federal 
tax regulations and cases. The re- 
maining thirty-four pages contain an 
annotated treatise on wills and trusts. 

In Kentucky the manual is unique 
in several respects. It is published in 
loose-leaf form so that revisions, 
which will be forwarded holders of 
the book from time to time, can be 
readily inserted as well as personal 
notes and forms. There are no other 
published forms available to Ken- 
tucky lawyers combining Kentucky 
and Federal laws, cases, and regula- 
tions. It is indexed, tabbed, and or- 
ganized for quick reference. Judge 
Stanley, the oldest member of the 
Court of Appeals, is also the author 
of Instructions to Juries. ; 

Any Kentucky lawyer may obtain 
a copy of this manual free of charge 
from the Kentucky Trust Company, 
216 South Fifth Street, Louisville. 
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REAL ESTATE BROKER ENJOINED 
FROM PRACTICING LAW 


By RANDOLPH BROWN, 
Louisville 

The Louisville Bar Association 
gored a notable victory in its fight 
against the unauthorized practice of 
lw through the judgment w hich was 
entered on June 30, 1951, in Jefferson 
Circuit Court enjoining Earl E. 
Brown, a real estate broker, from 
practicing law. 

This defendant had represented to 
the public he prov ided “complete legal 
services” to his customers. He em- 
ployed lawyers and non-lawyers on a 
salary basis who. worked in his office 
and examined the titles and prepared 
the deeds for Brown’s customers. 

This judgment, which was obtained 
primarily through the efforts of James 
Boswell Young and Thorp Wolford 
who served as attorneys for the Louis- 
ville Bar Association, is reprinted in 
full : 


“This case coming to be heard, on 


the pleadings and admissions of the 
defendant, the Court finds the follow- 
ing facts to be true: 


(1) That the defendant, Earl E. 
Brown, is not an attorney at law and 
is not authorized to engage in the 
practice of law. 

(2) That, of the fees charged for 
legal services during the closing of 
real estate deals, the defendant has 
caused said fees to be paid to a corpo- 
ration known as the United Credit 
Corporation, in which he is a sub- 
stantial stockholder. 

(3) That the defendant has employed 
attorneys to render legal services to 
his principals in the conduct of his 
business as a real estate broker. 
(4) That the defendant has directly, 
by newspaper advertisement, held 
himself out to the public as offering 


complete legal services to persons de- 
siring to employ him as a real estate 
broker. 

“Wherefore, the Court being fully 
advised, it is ordered and adjudged 
as follows: 


“That the defendant, Earl E. 
Brown, is enjoined, prohibited, and 
restrained from rendering any serv- 
ices, directly or through his agent, in- 
volving legal knowledge or legal ad- 
vice, whether by representation, coun- 
sel, or advocacy, in and out of Court, 
rendered in respect to the rights, 
duties, obligations, liabilities, or busi- 
ness relations of one requiring such 
services, including but not limited to 
the examination of titles to real estate, 
the drafting of deeds, mortgages, 
bills-of-sale, partnership agreements, 
articles of incorporation, or any other 
legal instrument, with the exception 
of simple form contracts between the 
buyer and seller of real estate, one of 
the parties to which contract the de- 
fendant represents as real estate 
agent. 

“The defendant is prohibited and 
enjoined from causing any legal fee 
charged any buyer or seller of real 
estate to be paid to the United Credit 
Corporation or for its use or benefit. 

“The defendant is further pro- 
hibited and enjoined from appropri- 
ating to his own use, wholly, partially, 
directly, or indirectly, any legal fee 
charged to the defendant’s principals. 

“It is further ordered and adjudged 
that the plaintiff shall recover its costs 
herein expended, from the defendant. 

“This, the 29th day of June, 1951. 


Miter, Judge” 
It should be noted that the de- 
fendant real estate broker is enjoined 
“from rendering any services, directly 
or through his agent, involving legal 
knowledge or legal advice . . . with 
the exception of simple form con- 
tracts between the buyer and seller.” 
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WE SHALL NOT REACH 
PERFECTION. ... 
In Volume I, Number 1, of this 


publication, published December, 1936, 
the lead editorial read: 


“In the launching of any new pub- 
lication it is right and proper that a 
statement be made as to the hopes and 
aims of its publishers and the reason 


for its being. 

“The Journal Committee of the 
Kentucky State Bar Association has 
definite aims for the Journal. The 
first of which is to supply ‘a medium 
through which every member of the 
bar of Kentucky may be advised ac- 
curately of the proceedings of the 
State Bar Commissioners. The sec- 
ond is to assist in bringing about a 
greater unity of the bar, and this last 
we shall seek to accomplish by main- 
taining a department of ‘News of 
the Profession,’ in which we shall 
seek to keep the whole bar informed 
of the activitits of the members. We 
shall endeavor to bring to the pro- 
lession from time to time legal 
articles of general professional in- 
terest. We shall not reach perfection, 
but we shall aim at perfection. 

“The Journal Committee wants 
every member of the bar of Kentucky 
to feel that the Journal is their Jour- 
nal and any suggestion looking to the 
improvement of the publication will 
be welcomed. With this our first 
issue we salute you, without apology, 


but conscious of the room for much 
improvement—which improvement we 
have high hopes of accomplishing.” 


With all due humility to the untir- 
ing efforts of our predecessor and to 
the large measure to which he 
achieved his goal of improvement, 
we who succeed reaffirm his high 
hopes. We repeat his statement of 
the purposes of the Journal and ex- 
tend anew the invitation for a feeling 
of membership ownership of this pub- 
lication. Suggestions for improve- 
ment will be welcomed, since only by 
the contributions and assistance of 
the entire membership will any dis- 
cernible progress be made toward the 
aim at perfection. 


TO SEE OURSELVES 
AS OTHERS SEE US 


In connection with the announce- 
ment that the Association would con- 
duct a paid advertising campaign in 
the interest of better public rela- 
tions, the Lexington Leader editoral- 
ized, in part, as follows: 


“If it please the Bar, The Leader 
would like to make three suggestions 
as to how the lawyers can improve 
public relations without, or in addi- 
tion to, conducting an advertising 
campaign. 

“First would be the suggestion that 
the attorneys be a bit more alert in 
ridding their ranks of malefactors. 
Theoretically, lawyers who do not 
conduct themselves in accordance 
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with the high standards to which their 
profession lays claim are disbarred, 
but actually the Bar is quite reluctant 
to kick anybody out. 

“Second would be the proposal 
that, in addition to trying to increase 
the volume of business, the lawyers 
figure out some way to decrease the 
volume of young men gaining ad- 
mittance to the Bar, where so many 
of them fail to make a living, and to 
require higher qualifications for mem- 
bership. 

“Third, if the attorneys can bring 
themselves to a drastic step, is the 
suggestion that they conduct their 
business in English, and grammatical 
English, at that, and forget all about 
the Latin phrases, the whereases and 
the tautological descriptions that ob- 
fuscate, confuse, and obscure even 
their simplest and most elementary 
remarks.” 


We feel there is some merit in each 
of the three suggestions and that as 
members of the profession, we have 
a duty of conscientious self-examina- 
tion, individually and as an Associa- 
tion, to determine a proper course to 
improvement. 


STRENGTH IN UNITY 


We have often heard the statement 
that our Bar Association cannot speak 
for the individual members with ref- 
erence to public issues. From the 
standpoint of the right of the Associ- 
ation to take a position and thereby 
bind each individual member, we 
think that the above proposition is 
sound. However, if our Association 
is to have any effective voice with 
reference to public issues, it will only 
come as a result of each member ac- 
cepting the obligation either to sup- 
port, or at least acquiesce in, the 
position taken by the Association. 

At the 1951 Annual Convention 
the Association adopted a resolution 


endorsing the amendment to the Con- 
stitution which will be submitted to 
vote in November. The proper time 
to have registered objection to such 
endorsement was at the time it was 
considered on the floor of the con- 
vention. But after the position of the 
Association had been determined by 
vote, the action of taking a position 
could, and can, only have meaning if 
it is supported by the individual mem. 
bers. 

We do not here suggest that our 
membership should blindly adhere to 
any given position adopted by the 
Association, but we do strongly 
recommend that each member should 
show a greater interest in the resolu- 
tions under consideration for adoption 
by the Association to the end that 
only those are adopted which can re- 
ceive support from a substantial ma- 
jority of the members, and that our 
Association may thereby achieve 
strength in unity. 


SLOWING UP! 


We ran across a Kentucky lawyer 
recently with a state-wide practice, 
who avowedly was passing on cases 
to less competent associates because, 
as he put it: “from now on, I'd be 
working for the government!” While 
his action and fear of high income 
and high taxes does bring perhaps 
needed employment to the younger 
lawyers, still somehow it seems not 
quite right to “waste” God-given tal- 
ents! 

But this situation may only be the 
beginning of a trend. We might sug- 
gest that he work “cheaper” ; but he'd 
have all sorts of good reasons why he 
shouldn't! 

The modern move in government 
to equalize wealth may follow the 
Communistic trend, and result in re- 
ducing great talent down to the plane 
of mediocrity. Whether that’s good, 
or bad, we don’t know. 
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However, we fear that’s the end 
desired by an active minority in gov- 
ernment. Taxes that become con- 
fiscatory, that stop initiative, are con- 
trary to traditional concepts of free 
enterprise. We are all proud of our 


progress over European and Asiatic 
neighbors and yet we may be on the 
way to join them on relative lower 


levels. 

In this connection, the Chicago 
Daily Drover’s Journal, which edi- 
torially always reflects a solid, down- 
to-earth, Midwestern attitude, said: 


“It is true that history teaches that 
people never learn from history. If 
they did the people of this country 
might learn a simple but convincing 
lesson from the experience of the 


Plymouth Bay colonists who tried the 
experiment of collective living where- 
by ‘all worked for a common store- 
house from which all were fed and 
clothed.” But with no penalty for 
loafing, productive effort slackened 
to such an extent that actual famine 
stared them in the face. To correct 
the situation, Governor Bradford as- 
signed to each family a parcel of land 
upon which to raise its own food, and 
‘plenty followed’.” 


PUBLIC RELATIONS 


The Mason County Bar Association 
is continuing its active public relations 
program, including newspaper adver- 
tising and radio programs. 








ARE YOU PROUD OF 


If you have pride in being a mem- 
ber of our profession, then we invite 
you to apply for membership in the 
American Bar Association, unless you 
are already a member. It needs ac- 
tive manpower. It needs you. 

The question is not what the Amer- 
ican Bar Association can do for you. 
It can and will do more things for 
you than can be enumerated here. 
For example, its members make 
twice as much money as non-mem- 
bers. 

But, our profession exists not pri- 
marily for any selfish gain of its 
members. Its justification is that it 
is dedicated to public service. Ask 
your heart if you have done your 
part. 

In the name of our profession, of 
its public duty, and of our beloved 
free country, we call upon all lawyers 
to become active members of their 
community, state, and national bar 
associations, to give of their time and 
talent to bring themselves and their 
organized bar to the public influence 


YOUR PROFESSION? 


and leadership of this country in its 
time of crisis. Those who have neg- 
lected any part of this high duty 
must never neglect it again, if they 
would be fully respected and hon- 
ored by their brothers. 

We urge all lawyers to fulfill their 
obligations by becoming or by getting 
others to become members in the bar 
associations, by faithfully reading 
their journals, by finding their fields 
of greatest interest where they are 
most needed, and by rolling up their 
sleeves and doing their share of the 
work that waits for them. 

Won’t you join with us in the 
greatest work you could do? The 
headquarters of the American Bar 
Association, 1140 North Dearborn 
Street, Chicago, Illinois, will be glad 
to supply you with as many mem- 
bership blanks as you may desire. 

Copy Fow ter, President 

Biakey Het, State Delegate 

for Kentucky 
SAMUEL M. RosenstTEIN, Kentucky 
Bar Association Delegate 








LEGAL ARTICLES 


Caution with the Constitution 


A REPLY 


By JUDGE JAMES W. STITES 


EDITOR’S NOTE: Judge Stites, a member of the firm of 
Doolan, Helm, Stites, and Wood in Louisville and formerly a 
judge of the Kentucky Court of Appeals, is chairman of the 
Constitution Review Commission established by the 1950 General 


Assembly. 


In order that there can be no ques- 
tion as to the changes proposed in 
Section 256 of the Constitution, the 
old section with the newly added 
words in italics and the words elimi- 
nated in brackets is printed herewith: 

Amendments to this constitution 
may be proposed in either House of 
the General Assembly at a regular 
session or, if stated in the original 
proclamation as a subject to be con- 
sidered, at a special session, and if 
such amendment or amendments shall 
be agreed to by three-fifths of all 
the members elected to each House, 
such proposed amendment or amend- 
ments, with the yeas and nays of the 
members of each House taken there- 
on, shall be entered in full in their 
respective journals. Then such pro- 
posed amendment or amendments 
shall be submitted to the voters of the 
State for their ratification or rejec- 
tion at the next general election, 
which occurs not less than ninety days 
from the final passage of such amend- 
ment or amendments, [for members 


of the House of Representatives,] the 
vote to be taken thereon in such man- 
ner as the General Assembly may pro- 
vide [, and to be certified by the 
officers of election to the Secretary of 
State in such manner as shall be pro- 
vided by law, which vote shall be 
compared and certified by the same 
board authorized by law to compare 
the polls and give certificates of elec- 
tion to officers for the State at large]. 
If it shall appear that a majority of 
the votes cast for and against an 
amendment at said election was for 
the amendment, then the same shall 
become a part of the Constitution of 
this Commonwealth, and shall be so 
proclaimed by the Governor, and 
published in such manner as the Gen- 
eral Assembly may direct. [Said 
amendments shall not be submitted 
at an election which occurs less than 
ninety days from the final passage ot 
such proposed amendment or amend- 
ments. Not more than two amend- 
ments shall be voted upon at any 
one time; nor shall the same amend- 
ment be again submitted within five 
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years after submission.] Said amend- 
ments shall be so submitted as to al- 
low a separate vote on each, unless 
the General Assembly provides for a 
single vote on two or more amend- 
ments. [, and] No amendment shall 
relate to more than one general sub- 
ject. [But no amendment shall be 
proposed by the first General As- 
sembly w hich convenes after the 
adoption of this Constitution.] The 
approval of the Governor shall not be 
necessary to any bill, order, resolu- 
tion or vote of the General Assembly, 
proposing an amendment or amend- 
ments to this Constitution. 


The amendment is designed to ac- 
complish the following objects: 


(1) Permits amendments to be pro- 
posed at a special session of the Gen- 
eral Assembly, if stated in the original 
call. 

(2) Requires submission of amend- 
ments at the next “general election,” 
instead of the next “general election 
for members of the House of Repre- 
sentatives,” with the result that the 
amendments would be submitted in 
the same year in which the General 
Assembly meets, instead of the fol- 
lowing year. 

(3) Removes the present provisions 
as to certification and canvassing, 
which are unnecessary. 

(4) Removes the provision that not 
more than two amendments may be 
submitted at any one time, and that 
the same amendment cannot be again 
submitted within five years after sub- 
mission. 

(5) Permits the General Assembly 
to provide for a single vote on a 
group of amendments. 


(6) Removes the obsolete prohibition 
against proposing amendments at the 
frst session of the General Assembly 
following the adoption of the Consti- 
tution. 


In an article published in the June 
issue of the Kentucky State Bar 
Journal, Mr. Robert H. Hays, of 
Lexington, expresses objections to 
changes numbered 3, 4, and 5 above. 
There does not seem to be any ob- 
jection to changes 1, 2, and 6, and 
consideration of them can therefore 
be eliminated. 


I, 


The removal of the provision re- 
quiring certification and canvassing 
was suggested because the words are 
unnecessary. Mr. Hays in his article 
insists that “to remove these safe- 
guards would, in our opinion, be 
reckless in the extreme and would be 
an open invitation to fraud.” 

The short answer to this assertion 
is that the safeguards have not been 
removed. Section 153 of the Con- 
stitution provides 


“§ 153. Power or GENERAL As- 
SEMBLY AS TO ELECTIONS. Except as 
otherwise herein expressly provided, 
the General Assembly shall have 
power to provide by general law for 
the manner of voting, for ascertaining 
the result of elections and making due 
returns thereof, for issuing certificates 
or commissions to all persons entitled 
thereto, and for the trial of contested 
elections.” 


Obviously, when the special pro- 
vision for certification and canvassing 
is taken out of Section 256 it is 
thrown under the provisions of Sec- 
tion 153. The Legislature has en- 
acted a general law under Section 153 
which, so far as applicable here, is 
embodied in KRS 118.430. This sec- 
tion of the statutes could only be 
changed by a general law and there- 
fore, it is submitted, is even a stronger 
protection against fraud than the spe- 
cific requirements of Section 256 
which might be tailored to fit a par- 
ticular amendment. 
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Not to belabor the point, we would 
merely point out that, as a check on 
the General Assembly, the Governor 
could not proclaim or the courts sus- 
tain an amendment to the Constitution 
unless there was a proper verification 
of the votes cast. 


II. 


The next objection to the proposed 
amendment is that it removes the 
ceiling of two that may be submitted 
at any one election. 

Clearly, no program of amending 
or of revising the Constitution can be 
effective if but two amendments can 
be considered at a time. The only 
courses open are either (1) to call a 
convention or (2) to remove the ceil- 
ing from Section 256 and submit a 
group of amendments at one time. 

Of course, if one is satisfied that 
no change in the Constitution is 
desirable, he will vote against the 
amendment. On the other hand, if it 
can be made to appear to open-minded 
persons that there are changes which 
should be made, then it is submitted 
that by far the safest and most con- 
servative way to do it is by the amend- 
ment process. 

If only the elimination of “dead 
wood” from the Constitution be con- 
sidered it is estimated that at least 
20 per cent of the wording could be 
eliminated without changing the law 
at all. Taking only entire sections, 
anyone who will examine the Consti- 
tution can see that Sections 48, 94, 
104, 119, 166, 188, 191, 245, and 252, 
and possibly others could be dropped 
without injury to anyone. There are 
no doubt others of the same nature 
and there are certainly large portions 
of other sections that can be elimi- 
nated because the provisions have 
served their purpose and remain in 
the Constitution from inertia alone. 


The Constitution of Kentucky, ac- 
cording to the Council on State Gov- 


ernments, contains 16,545 words, It 
ranks 32nd in length among the 48 
states. If 3,000 words could be elim- 
inated—even if nothing else were 
done—it would move up to about 
20th on the list. 

According to the table shown in 
The Book of the States 1950-1951, 
the five States with the shortest con- 
stitutions are: 

ADOPTED Wonrps 

1. Vermont 1793 5,759 

2. Rhode Island 1843 5,824 

3. Connecticut 1818 6,741 

4. Indiana 1851 7,816 

5. Iowa 1857 7,997 


The five with the longest constitu- 
tions are: 

ApoPpTED Worps 
44. South Carolina 1895 30,063 
45. Oklahoma 1907 35,630 
46. Alabama 1901 39,899 
47. Louisiana 1921 63,179 
48. California 1879 72,000 


If brevity is a virtue we could be- 
come much more virtuous than we are 
in this particular. Of course, we can- 
not if only two sections at a time can 
be reached. 

There was no provision for amend- 
ment in the earlier constitutions ex- 
cept through the medium of a con- 
vention. Kentucky was substantially 
blazing a trail when, in 1891, they put 
Section 256 into the Constitution. It 
was not unnatural that the draftsmen 
sought to be ultraconservative on the 
subject of permitting amendment. 


Today there is only one other State 

Illinois, which adopted its constitu- 
tion in 1870—that has any limit on 
the number of amendments that may 
be submitted. (Illinois had a constitu- 
tional convention in 1908 and the re- 
sult of its work was rejected by the 
electorate four years later.) There is 
no indication that other States (ex- 
cept those permitting Initiative and 
Referendum) are suffering from too 
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many amendments being submitted. 
It seems reasonable to assume that 
Kentucky will not suffer from the re- 
moval of the ceiling either. On the 
other hand, there is every reason to 
hope that considerable benefit may re- 
sult from permitting a group of 
amendments to be adopted at one 
time. 


III 


The third objection to the proposed 
amendment is that it permits the Gen- 
erai Assembly to provide for a single 
vote on two or more amendments. 

When the Constitution was adopted, 
the old system of “Articles” with 
Roman numerals covering various 
subjects was dropped in favor of 
straight section numbering. Appar- 


ently the thought that the time might 
come when a whole Article or chapter 
would need to be changed did not 
draftsmen of 


occur to the Section 
256. 

If, for example, a reorganization of 
the Judicial Department were at- 
tempted along the lines adopted in 
Missouri or New Jersey, there are 
about thirty-odd sections that might 
be affected. If only a part of these 
proposed changes were adopted and 
others defeated, an impossible situa- 
tion might develop. The only way to 
avoid this is to permit one vote on 
two Or more amendments when the 
General Assembly so provides. 

This was the intent of the drafts- 
men of the proposed amendment and 
it is believed that it is the construc- 
tion which will be given to the amend- 
ment by the courts. 


In conclusion perhaps it is well to 
state something of the philosophy that 
lies behind the proposal. It is my 
hope, and I think the hope of the 
other members of the Constitution 
Review Commission, that if the 
amendment to Section 256 carries, we 
will be permitted to submit a pro- 
gram of amendments to the 1952 
General Assembly. 

The vice of “log rolling” does not 
exist in a group as small as ours and 
this is the great objection, to my way 
of thinking, to a convention where 
delegates may trade their votes on 
items that do not concern them in 
order to secure votes for pet schemes 
or pet sections. The reason for each 
amendment that is recommended will 
have to be given and there will be 
ample opportunity for discussion not 
only in the Legislature but also by the 
public before a vote is taken. In the 
War of Ideas in which we are en- 
gaged it is submitted that “open 
covenants openly arrived at” is the 
only answer to protect our rights. 

The pattern that we are following 
has been used successfully in other 
states and is being adopted in a num- 
ber of others. It is surprising that 
opposition to the amendment comes 
from a quarter that expresses fear of 
the legislature and fear of what the 
people might do. One would suppose 
that this group would be particularly 
interested in taking steps to improve 
the legislature, shorten the ballot, and 
clarify the mandates of the Constitu- 
tion. The very premise of their argu- 
ment is that we are not living in a 
Utopia. Therefore we should do 
nothing about it. It is submitted that 
we should. 








About Juries and Other Things 


By ED HUGGINS SMITH, Deceased 


A former member of the Glasgow Bar 


and for fifteen years editor of the 
Kentucky Bar Journal 


Every question of fact in criminal 
and ordinary actions must be de- 
termined by a jury unless otherwise 
disposed of by an agreement between 
the litigants. . 

The inexperienced lawyer, starting 
out to try his first case before a jury 
will be impressed with the lack of 
education, understanding, and the low 
average of intelligence of the twelve 
men who by due process of law have 
been selected to settle the questions of 
fact in dispute. 

He wonders if something couldn’t 
be done about it; thinks maybe he 
will seek some remedy. If he at- 
tempts to translate such thoughts into 
deeds, he will abandon the idea. He 
will learn that the idea of the jury 
is so well grounded in the lives of 
free. people that the thought of any 
substitute will be immediately dis- 
carded. The only way to have better 
and more enlightened juries is to have 
a better educated and more enlight- 
ened public. The jury is made of the 
common run of people. If the case is 
being tried in an agricultural com- 
munity the majority..of the jurors are 
apt to be farmers, if in a mining sec- 
tion they will be mostly miners. They 
make up a cross section of the in- 
telligence of the community. Juries 
usually believe and decide questions 
of fact as the community believes 


they should be decided. 


It is often said that public sentiment 
cannot be kept from a jury. That 
always the sentiment of the com- 
munity is reflected in the jury’s ver- 
dict. But this is not quite true. It is 
not so much the sentiment of the pub- 
lic that influences a jury, but it is that 
the jury, being a cross section of the 
public, sees the facts in the same light 
with the public, the same facts that 
created the public sentiment for or 
against a litigant will create in the 
minds of the jury the convictions 
which influence their verdict. 

It behooves the young lawyer to 
study the people of his community 
because it is from these people that 
the juries will come to try his cases 

Some latitude is permitted a litigant 
in the selection of the individual 
jurors who are to make up the jury 
to try his case. This should always be 
utilized by the attorney for the bene- 
fit of his client. What is being said 
here refers to honest jurors and hon- 
est lawyers, not shysters and _ bribe 
takers. It is impossible to foretell 
how a juror will decide a given mat- 
ter, but it is entirely possible to have 
some idea how he will reason about 
the matter and from that determine 
his acceptability as a juror. Experi- 
ence teaches which jurors are and 
which jurors are not suitable for 
service in particular cases. 

men who are highly 
Seldom will they admit 


There are 
prejudiced. 
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the fact, and will qualify as jurors, 
believing that they can render a fair 
and impartial verdict, but their idea 
of what is a fair and impartial ver- 
dict will be at variance with the fact. 
Some are prejudiced because of race; 
some because of nationality, some be- 
cause of religion, and some for or 
against a certain character of crime. 

When the client is a Negro the 
lawyer should make certain that he 
has no “nigger haters” on the jury. 
There are people who wouldn’t give 
a Negro a fair trial under any cir- 
cumstances. They will state when 
qualifying as jurors that they have 
no prejudice and that they will afford 
a fair trial to both parties, but their 
idea of a fair treatment for a Negro 
probably is to “lambast” him to the 
extent of their authority. 

A prospective juror may have an 
inborn hatred for all Jews, or all 
foreigners. This may be so strong a 
feeling that it is impossible for him 
to give a fair trial no matter how 
badly he might desire to do so. 

There are people so prejudiced 
against all religions but their own that 
they will refuse to believe what any 
witness says if that witness is contra- 
dicted by a member of their own 
congregation. 

If the lawyer’s client is a Negro, 
a Jew, or a foreigner he must make 
sure that none of the jury have a 
prejudice against him on that ac- 
count. The man who in our country 
has a religious prejudice is unfit for 
jury service in any case. 

How is the lawyer to know these 
facts, which he so needs to know, 
about the men from whom he must 
select his jury? There are several 
ways this information may be gained, 
only those most commonly used are 
mentioned here. 


In a large city, where there is little 
prospect of the lawyer himself being 
personally acquainted with those sum- 


moned for jury duty, investigators 
are employed who furnish complete 
and detailed information about each 
man called for jury service. This is 
an expensive method and not many 
clients are able to pay for it. If such 
service is not available then the law- 
yer must depend on his acquaintance, 
that of his client, and such friends 
of his own or his clients who may be 
able to furnish it. 

In rural communities it is not an 
expensive matter. The lawyer of 
years of experience in the community 
knows all the facts necessary to know 
about the jurors called. If perhaps 
someone unknown to him is called for 
jury service he knows to whom to go 
for the information needed. The 
young lawyer who does not have the 
needed information and whose short 
practice in a community has not per- 
mitted a wide acquaintance may gain 
this information from older lawyers 
until such time as he is able to acquire 
it. 

There are always, in every rural 
court, hangers-on who want to have 
some part in the dramas to be enacted. 
These are usually failures in life, but 
they have a world of information 
which they will dispense if asked. 
These can be depended on for much 
of this needed information. The most 
trustworthy source is the lawyer's 
own acquaintanceship and his memory 
of the incidents in the lives of the 
people of his community. The lack of 
a complete knowledge of the people 
of a community will be continually 
impressed upon the young lawyer un- 
til he has acquired it. 

It is the practice of a painstaking 
lawyer, when employed in a case in 
a community to which he is a 
stranger, to associate with him in the 
litigation some member of the local 
bar who has a store of such infor- 
mation. 
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I have known lawyers who, in order 
to excuse a prospective juror, with- 
out being charged with a peremptory 
challenge, to have subpoenas issued 
for those jurors and claim them as 
witnesses in their behalf, their pur- 
pose in so doing being to prevent the 
service on the jury of the persons 
subpoenaed, without any real inten- 
tion of calling them as witnesses. This 
can be done occasionally, but to do it 
repeatedly is to risk the condemna- 
tion of the court and perhaps a con- 
tempt fine. 

After the jury has been accepted, 
the presentation of the case follows. 
The manner of the presentation is 
entirely in the lawyer’s hands. To say 
that the evidence should be presented 
in a clear and concise manner, while 
hackneyed, is most desirable. What 
is a clear and concise manner to the 
lawyer might not be such to the jury. 
There is always the probability of 
using words the meaning of which 
the jury does not know. The object 
of the proceeding is to make the jury 
understand the facts and if the fact is 
presented in words unfamiliar to the 
jury the whole purpose is lost. 

Actual illustrations where they can 
be used, will always give the jury 
a correct vision where language may 
fail. The use of toy automobiles to 
show exactly how an automobile ac- 
cident happened is a very effective 
method. 

If the lawyer will prepare before 
trial a list of his witnesses, and call 
them in an orderly sequence, as they 
are to relate the facts, it will go far 
toward a _ concise presentation. 
Further, such an orderly manner, 
keeps the jury “thinking straight,” 
and causes it to give added attention 
to the side of the case thus presented. 

The slipshod method of having to 
consult with the client or co-counsel 
after each witness has testified, as to 
what witness will be next called, is 


ee 


a display of weakness that the avyer- 
age jury will not fail to grasp. 

After the evidence is all presented 
then follows the argument of counsel, 

A trial of a long murder case js 
recalled, in which a young man just 
out of law school sat with myself and 
co-counsel throughout the trial. It 
was his first important real trial, 
When the case had been completed 
his question was, “Where did you 
get those speeches you made to the 
jury?” We smiled at the question. 
After thinking the matter over it was 
not a silly question. He was really 
seeking information and really wanted 
to know. Then we asked ourselves, 
“where did we get those speeches?” 

There are many subjects that are 
common to most suits either criminal 
or civil on which the lawyer may pre- 
pare some of his arguments before 
the suit ever comes up. A few of 
these are: 

Comments on the instructions of 
the court in jurisdictions where the 
instructions are given before the 
argument, the importance of the 
court’s instructions, their function and 
worth, the purpose of the court in 
giving them. They can be compared 
to a guidepost or a road map. The 
duty of the jury to fit the facts to 
the instructions—all this can be 
woven into several clearly stated 
paragraphs. 

The jury’s duty, its responsibility, 
the necessity for clear thinking, the 
seriousness and importance of the 
matter to the litigants suggest several 
more paragraphs for which use will 
be found. 


Arguments as to why a jury is 
justified in disbelieving all of a wit- 
ness’s statements when they are con- 
vinced he has testified falsely as to 
one single detail, and the worthless- 
ness of the testimony of a witness 
who has been impeached, are others. 
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When one’s own witnesses have 
testified differently as to minor de- 
tails, a few paragraphs may be pre- 
pared arguing that such convinces of 
the truth, in which the jury may be 
reminded that the writers of the four 
Gospels did not agree on all the de- 
tails of the crucifixion of the Savior, 
will come in handy. 

An eloquent plea for mercy should 
be included in the lawyer’s stored-up 
paragraphs and phrases. 

A paragraph reminding the jury 
that if they do right, consequences 
will take care of themselves, and that 
they are not responsible therefor, but 
if they do wrong they are responsible 
for every consequence, and picturing 
the consequences of a wrong verdict, 
will always be found useful. 


An eloquent plea for, and one 
against, the infliction of a death pen- 
alty, fortified with references to and 
quotations from Holy Writ, can well 
be prepared in advance by the prac- 
ticng lawyer. Occasion for its use 
will come. I have seen effective pleas, 
which had been prepared far in ad- 
vance, save more than one unfortu- 
nate from an ignominious death. 


It doesn’t matter that your import- 
ant arguments will sound alike. There 
is a new jury for every case. They 
haven’t heard your argument before, 
and if it is effective on one jury it 
will probably prove effective on an- 
other. 


The manner of presenting an argu- 
ment to a jury is as important as the 
language used. It must be presented 
in such a manner that the jury will 
believe in the client’s cause. To de- 
liver an argument, which if written 
would be most convincing, in such a 
manner that the jury knows the law- 
yer himself does not believe his own 
argument, will do more damage than 
if the argument had never been made. 
Thus it behooves the trial lawyer to 
be somewhat of an actor. To act 


seriously when he wants to be serious. 
To act the part of a doubter when 
he wants the jury to doubt. To play 
the part he wants the jury to believe. 
In such presentation gestures will 
come naturally. Give no thought to 
gestures, they will take care of them- 
selves. What would be an awkward 
gesture for one would prove natural 
for another. I recall one effective 
jury advocate whose favorite gesture, 
to emphasize a statement, was to jump 
several inches from the floor and 
alight stiff-legged. For anyone else 
it would have been a horrible gesture, 
but for him it was very effective and 
convincing; another had a habit of 
sliding his hand with one sweep from 
one end of the rail before the jury box 
to the other. For him it was natural, 
for another it would have been a 
clownish act. To use the gestures 
that come to one naturally without 
previous thought, those that are un- 
studied and that are used subconsci- 
ously, without the speaker being aware 
he has used them, prove the most 
effective. 

After the introduction of the evi- 
dence the instructions of the court to 
the jury and the argument of counsel, 
the case is submitted to the jury for 
their deliberation. The lawyer has 
finished, the responsibility hence- 
forth is the jury’s. 

Generally the jury accepts that re- 
sponsibility seriously and discharges it 
intelligently. But not always. 


Some juries want to, and often do, 


take matters into their own hands 
without giving the slightest thought to 
the evidence or to the instructions of 
the court. 

Generally, such a total disregard of 
evidence and instructions can be cor- 
rected by the court, but not always. 
When it can be corrected, the expense 
of the trial has to be borne by some- 


one and often this is a real burden. 








158 KENTUCKY STATE BAR JOURNAL 





~ 


I recall an instance where a prose- 
cution was made against a defendant 
for conversion. The specific charge 
was that the defendant had converted 
to his own use a carload of lumber. 
There was evidence as to the value 
of the lumber. After a lengthy trial 
the jury returned a verdict which 
read “We, the jury, find for the 
plaintiff in the sum of $400. 

Juries sometimes want to state in 
their verdicts the reason for their 
finding. 

One verdict is recalled which read, 
“We, the jury, from the evidence in 
this case alone find the defendant not 
guilty.” This verdict was a_ valid 
verdict, but the jury was attempting 
to say to the defendant, “We believe 
you are guilty but the prosecution did 
not prove you guilty.” 

Another story is remembered where 
the jury went further than they were 


required to go, but did not invalidate 
the trial, it is this: 

Hezekiah Bemis had reached and 
passed by several years his allotted 


three score and ten. All his life he 
had been active and thrifty. He had 
accumulated some wealth consisting 
of a well stocked farm, a few mort- 
gages, and more than a few govern- 
ment bonds. He had three daughters, 
Mary, Mable, and Susan, each of 
whom had acquired a none-too-prosp- 
erous husband and several children. 
These daughters and their husbands 
lived in the future, when they hoped 
their days would not be so filled with 
toil and their lives made more abund- 
ant by the expected inheritance of 
Father Bemis’ property. 

As the old man began to be borne 
down by the weight of his years, and 
each additional year added more 
grunts and groans, he became less 
frugal, he paid less and less attention 
to business and more and more was 
his interest devoted to his religion. 


es 


He was a devout member of the sap- 
tist Church. 

He would occasionally neglect to 
collect his interest and sometimes 
would fail to clip the coupons from 
his bonds promptly when they ma- 
tured. Occasionally he would make 
a small loan on doubtful security. He 
became more and more charitably in- 
clined and formed a new habit of 
donating modestly to all worthy 
charities and to some not so worthy. 
He had always supported his church 
liberally, but now he increased his 
contribution. The doors of his church 
were never open except he was pres- 
ent. He was zealous of the Baptist 
faith and doctrine, taught in the Sun- 
day School, and had been elected 
Superintendent of the Sunday School. 

As the old man more and more 
abandoned his habits of thrift and 
frugality and his devotion to his 
church was more noticeable and 
marked, Mary, Mable, and Susan saw 
visions of their expected inheritance 
slipping away from them. They be- 
came convinced that their father was 
about to outlive his fortune. They 
got together to see what could be done 
to avert the seemingly approaching 
disaster. 

The result of the conference was 
that an attorney was consulted and 
employed to commence proceedings to 
have Hezekiah Bemis adjudged in- 
competent to manage his estate and 
have the court appoint a committee 
to manage it. Each of the daughters 
secretly hoped that her husband would 
be the committee. 

The old man was very much hu- 
miliated and outraged by the action 
of his daughters and resolved to give 
them a fight. 

Public sentiment was mostly for the 
old man, and the Baptist congregation 
stood by him to the last man, but the 
daughters were able to gather quite an 
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array of witnesses all of whom were 
able and willing to testify as to Heze- 
kiah Bemis’ former closeness, amount- 
ing almost to penuriousness, and his 
change to his present habit of liber- 
ality and generosity. 

Mr. Bemis’ witnesses were mostly 
from his church, a few were those 
who had been objects of his small 
bounties. 


Both sides were able to muster ex- 
pert medical evidence, that balanced 
each other. 

A jury was impaneled who pro- 
ceeded to hear the testimony. 

Mr. Bemis was introduced 
witness in his own behalf. 


Opposing counsel, seeking to show 
an unbalanced mind, on the subject 
of religion drew the old fellow into a 
religious argument by asking him to 
give his interpretation of the Book 
of Revelation. He answered this by 
saying that it was his idea that the 
Book of Revelation was written in a 
secret code, the key to which had by 
divine design been permitted to be 
lost, that therefore it was not intended 


to be understood by the modern 


Christian and for this reason he gave 
that Book of the Bible no thought. 
The 
questions of like import, hoping that 
somewhere the old man would betray 


atttorney continued to ask 


a disordered mind. He had him ex- 
plain the faith and doctrine of his 
church and wherein its creed differed 
from that of other denominations. 
This the old fellow, in a voice in 
keeping with his did very 
credibly. : 

The attorney asked if he did not 
know that the Bible taught that a 
fich man could not get to Heaven. 
The old man propmtly replied that 
he did not understand the Bible so 


ace 
age, 
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to teach, but that he did know that 
it taught that it was difficult for a 
rich -man to enter Heaven, but that 
most people misinterpreted the term 
“rich man.” He said that when the 
Bible in this regard spoke of a “rich 
man” it meant a man who thought 
more of his wealth and worshiped his 
wealth, ahead of his spiritual wel- 
fare. From the whole examination it 
was quite well established that Mr. 
Bemis had a clear opinion on all mat- 
ters religious. And that he was much 
better versed than the counsel inter- 
rogating him. The matter was sub- 
mitted to a jury which returned into 
court this verdict: 

“We the jury find Hezekiah Bemis 
to be of sound mind and able to take 
care of his estate, we further find him 
to be sound in the Baptist faith and 
doctrine, competent to teach a Sunday 
School and to superintend a Sunday 
School. 

The Court after receiving this ver- 
dict entered an order which con- 
cluded. 

“Tt is therefore the judgment of the 
Court that Hezekiah Bemis is able to 
manage any estate he may have here 
or hereafter, that he is entitled to en- 
joy all the rewards of his own fru- 
gality and to enjoy all the pleasures 
the Lord has in store for a good 
Baptist either here or hereafter.” 

I never did learn what finally be- 
came of the old man’s estate. But I 
do know that the daughters were 
greatly disappointed and that the jury 
that tried the matter wanted to em- 
phasize their conviction that he was 
amply able to manage his estate, and 
the Court, taking its cue from the 
jury’s verdict added to that emphasis. 

The jury system with all its faults 
and weaknesses is yet the bulwark on 
which our Democracy is founded. 








Young Lawyers Need a Guiding Hand 


By JAMES T. CAREY 


EDITOR’S NOTE: Mr. Carey is a law senior at the Uni- 
versity of Louisville Night Law School. 


Young lawyers and law students 
were encouraged by Mr. Ernest 
Woodward’s article in the June issue 
of the State Bar Journal. Mr. Wood- 
ward not only outlined the young law- 
yer’s problems, but also prescribed 
some helpful remedies. 

Speaking as a law student, it is 
gratifying to realize that older law- 
yers do recognize the stumbling blocks 
of fledgling attorneys, and want to 
help remove them. 

Tomorrow’s lawyers will be ap- 
preciative of a guiding hand, for with 
all their doubts and fears they realize 
that no better advice can be had than 
that of an experienced practitioner. 
Young lawyers do not accept this help 
and advice as charity, but feel that 
after some grooming, they can repay 
their patrons and benefit the profes- 
sion as well. 

What are the fears and doubts of 
a novice lawyer? After being ham- 
mered with the taunt, “there are too 
many lawyers already,” he anticipates 
a profession of hardship and dis- 
couragement. He worries that noth- 
ing will come along to give him that 
precious start. 

Lack of capital for a beginning 
stake is one of the fears of a begin- 
ner. As Mr. Woodward pointed out, 
today it requires more than $5,000 to 
properly outfit a beginning attorney’s 
office. Very few law graduates are in 
such financial condition after a half- 
dozen years of college work. 

One of the chief hopes of a gradu- 
ate is to associate himself with a re- 


liable law firm. But with the throng 
of graduates and only a handful of 
firms wanting “new blood,” the stu- 
dent estimates his chances are no 
better than 50 to 1. 

The young lawyer feels that once 
embarked on his new life, he will not 
be able to attain a satisfactory income 
level within a desired living standard, 
and all too often he shifts his ideals 
and accepts a bondsman’s tie. He puts 
aside his dreams of appellate briefs 
and courtroom arguments and chases 
ambulances. 


Law students feel that some of the 
current programs and efforts of the 
bar associations will ease the prob- 
lems they are soon to face. For 
example, the recently organized Law 
Student Apprenticeship Program, 
which provides training for the stu- 
dent during the summer months, has 
already been recognized as a help to 
student and lawyer. The student can 
do legal research, assist in writing 
briefs, and, in the course of running 
errands, learn the way to the court- 
room. The lawyer is aided in having 
more time to devote to matters 
requiring his personal attention. 
Further, it provides an opportunity 
for both student and lawyer to con- 
sider the advantages of a future as- 
sociation. 

The current public relations pro- 
gram has been hopefully watched by 
law students. With the extension of 
radio and television programs and 
planned newspaper advertising, the 
public will be more fully educated as 
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to their legal rights and duties. If 
laymen can be awakened to their 
legal rights and convinced that law- 
yers can secure for them these rights, 
a great objective will be accomplished. 
More clients will mean a greater sup- 
ply of law cases to spread over the 
swelling legal ranks. 

Although law ranks with the old- 
est of professions, it is felt by many 
that it has not yet arrived. With in- 
creased governmental control, ad- 
ministrative law will increase in vol- 
ume and importance. Further, there 
is a tremendous reservoir of clients 
that has not yet been tapped. Small 
proprietorships, partnerships, and 
growing corporations are daily stumb- 
ling along, blind to their legal rights. 
With the aid of notary publics, free 
advice and the newspaper, they con- 
duct their legal affairs. By proper 
guidance from a practicing attorney, 
small businesses could not only avoid 
serious legal pitfalls, but they could 
secure distinct advantages’ in their 
business operations. Finally, with the 
increased complexity and importance 
of income tax laws, the lawyers have 
an opportunity to develop further in 
this field. 

The recently instituted Louisville 
Lawyer Reference Plan has been en- 
thusiastically received by young law- 
yers. The Plan provides initial legal 
guidance to the problemed individual 
at a reasonable fee, and will develop 
new clients for all lawyers partici- 
pating. This program, which is gain- 
ing national recognition, is encourag- 
ing the utilizing of lawyers as well as 
establishing client confidence in the 
good faith of attorneys. 

The best opportunity for the de- 
velopment of a graduating lawyer is 
for him to associate himself with an 
experienced practitioner or law firm. 
This is the precious start that every 
law student hopes for. As Mr. Wood- 
ward demonstrated, this association 
would not result in the young lawyer’s 


stealing his employer’s practice, but 
would ultimately develop more clients 
for both. 

Although young lawyers are aware 
of the hardships they will face after 
admission to the bar, they aren’t com- 
pletely dejected about their future. 
Law schools are full of students who 
have chosen law above all other pro- 
fessions because they feel they can 
serve best in law and that law can 
best serve them. With the encourage- 
ment offered by older lawyers, and 
the extension of the progressive pro- 
grams previously mentioned, young 
lawyers will step more confidently 
into the ranks of their profession. 
Today’s aspiring attorneys need a 
helping hand. If given it they will 
be a credit to themselves, to the pro- 
fession and to the hands that guided 
them. 


“SO LONG AS SHE MAY 
REMAIN MY WIDOW” 

The will devised all of testator’s 
property to his widow “to have so 
long as she may remain my widow” 
and further provided that in the event 
that the widow should marry, she 
should receive only the share provided 
by law. The will contained no ex- 
press limitation or gift over to others 
in the event of defeasance. 

The question which the Court of 
Appeals of Kentucky was required to 
decide was whether such language in 
a will vests a devisee with a de- 
feasible life estate only or with a de- 
feasible fee. The conclusion of the 
court was that the widow acquired a 
fee simple estate, defeasible only upon 
her remarriage, and where she did not 
remarry, she had the full right and 
power to dispose of the property by 
will. 

Opinion by Justice Moremen in 
Taylor v. Farrow, Ky., 239 S.W. 
(2d) 73.—Judicial Highlights. 














Marvin Prince, son of Walter L. 
Prince, has started practice in Benton 
with the firm of Prince and Osborne. 


Harold M. Garner has resigned as 
commonwealth’s attorney of the 29th 
Judicial District to accept a position 
with FF. H. McGraw & Co. Governor 
Wetherby has appointed Morris C. 
Montgomery, Liberty, as Garner’s 
successor. 

Vincent has_ been 
Ridge, 


Ottis 


Raymond R. 
named city attorney of Dry 
following the resignation of 


Lanter 
Carl P. King, Lexington, has been 
named chief special agent in charge 
of the field investigation staff of the 
Louisville Office of Price Stabiliza- 
tion. 
Baird, Horse Cave, has 
director of the Horse 


Stokes A 
been elected 
Cave State Bank. 

C: V. Sonders, Shepherdsville, has 
been appointed Bullitt County at- 
torney. 

Lt. Comdr. John W. Beard, Owens- 
boro, has been recalled to active duty 
by the Navy. 

Bernard O’Laughlin has been ad- 
mitted to practice before the Fayette 
County Bar. 

Robert Pierce is now associated 
with the firm of McChesney & Mc- 
Chesney of Frankfort. 

William W. 


office in Berea. 


Francis has opened an 


Col. Philip P. Ardery, (Godman 
Field, Fort Knox, base commander. 
has announced the appointment of 
Ist Lt. Lester H. Spalding, formerly 
f Lebanon, as legal officer for the 
123rd Fighter Bomber Wing. 

Thomas P. Bell has become an as- 
in the firm of Fowler & 
Fowler, Lexington. 

Emmett V. Mittlebeeler, Louis- 
ville, was granted the degree of 
Doctor of Philosophy in Political 
Science by the University of Chicag 
on June 15. 

Richard Hinton, Jr., formerly of 
Ewing, has joined the firm of Bright 
& Bright im Maysville. The new 
firm of Bright, Bright & Hinton will 
continue the use of the offices of 
Bright & Bright on West Water 
Street. 

William R. Jenkins has opened 
offices in Calhoun. 

Neville Moore and Carroll Morrow 
have formed a partnership in Madi- 
sonville, with offices in the Kentucky 
Bank & Trust Building. 


sociate 


Louis Lusky, formerly a member of 
the firm of Wyatt, Grafton & Graf- 
ton, and George D. Braden, former 
at Yale 
University, have formed a partner- 
ship for the general practice of law 
under the name of Lusky & Braden, 


associate professor of law 


with offices in the Hoffman building, 
Louisville. 

Glenn W. Denham, formerly | 
Williamsburg, has opened an_ office 
for the practice of law in Middles- 
boro. 





lan 
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F. D. Curry, formerly with the firm 
of Davis, Boehl, Viser, and Marcus, 
Louisville, has reopened his office at 
Harrodsburg. 

Former Commissioner of the Court 
of Appeals, R. Campbell Van Sant, 
and William A. Young have formed 
a partnership to practice in Frankfort. 
Richard L. Latimer is a junior part- 
ner of the firm. 


William E. Byrd has been admitted 
to practice in Lexington. 


§ Charles Barnard of Mount Ster- 
ling has accepted a position with the 
Office of Stabilization, Louis- 


ville. 


Price 


The Bourbon Bar Association 
selected D. D. Cline to preside dur- 
ing the absence of Judge W’. B. Ordny 
during the June term. 


Lawrence G. Duncan, County At- 
torney of Jefferson County and a di- 
rector of the newly formed National 
Association of County and Prose- 
cuting Attorneys (NACPA) has an- 
nounced that the first annual conven- 
tion will be held August 9-11 at 
Moraine-on-the-Lake Hotel, High- 
land Park, Il. 


Armand Angelucci, former assist- 
ant attorney general at I'rankfort, has 
opened offices for the general practice 
of law in the Security Trust Build- 
ing at Lexington. 


The Ashland Daily Independent 
recently reported the only known case 
of three brothers who took and 
passed the Kentucky Bar Examina- 
tion at the same time in June, 1949. 
They are Samuel F. Kibbey, William 
C. Kibbey, and Jack R. Kibbey. 
Samuel I*. Kibbey practices at Vance- 
burg, and the other two brothers at 
Grayson. 

Henry J. Potter, Jr., of Bowling 
Green has been admitted to practice 
by the Court of Appeals, on motion. 


At the recent primary election, the 
usual large number of public-spirited 
lawyers stepped forward to seek elec- 
tion to the Kentucky Legislature. 
Two who sought seats in the Senate 
and fourteen in the House (indicated 
by X) will be unopposed in the No- 
vember general election. 


Those who won nominations in the 
primary are as follows: 


SENATE 
Wayne W. Freeman, Mayfield X 
James M. Lassiter, Murray X 
Thomas W. Hines, Bowling Green 
Paul J. Stapleton, Fort Thomas 
Richard P. Maloney, Lexington 
James L. Clay, Lexington 
Julian Golden, Pineville 


Martin J. Duffy, Jr., Louisville 


HOUSE 
Jennings Kirby, Crutchfield X 
Thomas D. Hewlett, Madisonville X 
Thomas Wathen, Morganfield X 
Garrett L. Withers, Dixon X 
Walter J. Chyle, Jr., Morgantown 
Marion V Glasgow X 
Hlenry R. Heyburn, Louisville 
Wiiliam P. Friedlander, Shively 
Sidney Baer, Louisville 
Oscar G. Stoll, Louisville 
Cecil Sanders, Lancaster X 
John G. Atchison, Jr., Lexington 
W. Rodes Clay, Lexington 
William F. Threlkeld, 
town X 
Lewis T. 
tion X 
James A. 
ton X 
Gus F. Sheehan, Jr., Covington X 
Morris Weintraub, Newport 


ance, 


Williams 


Peniston, Turners Sta- 


Dressman, Jr., Coving- 


James W. Lambert, Mount Vernon X 


Lewis W. Combest, Liberty X 
William Blanton, Paris 
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The Journal regretfully reports the Judge C. A. Denny, Greenville 


following deaths in our ranks which Judge Gus Thomas, Frankfort 
have come to its attention and which — hes Po hy —, 
: vad. M. ’ we 
have not heretofore been reported: Taylor A. Luman, Louisville 
Peter G. Noll, Newport R. Henry Wall, Cincinnati and Pa- 
Paste _ ducah 

Roscoe Colter Searcy, Louisville G. W. E. Wolfford, Grayson 
Edward H. Smith, Glasgow Albert M. Caddell, Covington 
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